Florida State University College of Law

Scholarship Repository
Staff Analysis

Florida Legislative Documents

1979

Session Law 79-189
Florida Senate & House of Representatives

Follow this and additional works at: https://ir.law.fsu.edu/staff-analysis
Part of the Legislation Commons

Recommended Citation
House of Representatives, Florida Senate &, "Session Law 79-189" (1979). Staff Analysis. 216.
https://ir.law.fsu.edu/staff-analysis/216

This Article is brought to you for free and open access by the Florida Legislative Documents at Scholarship
Repository. It has been accepted for inclusion in Staff Analysis by an authorized administrator of Scholarship
Repository. For more information, please contact efarrell@law.fsu.edu.

Ch. 79-189 (FS 631.399) • TAPE LIST

·:t. TA PEf

S8403
S. Commerce

5/17/79

u" r1vd(r

s. a251215

Floor Action
Senate

House

4/3/79 (1st Reading)

----------------- Journal pp. V

5/30/79 (2nd Reading)

-----------------

Journal pp. )

5/30/79 (amd/passed)

------- .---------

Journal pp.

5/30/79 (1-3 Readings)

-----------------

Journal pp.

V

Journal pp.

v

V

No I-vJ o<

Sub-cmt.

4/30/79

Full -cmt.

5/10/79 (5/11/79?)

J

_jJ__t_.,_i_-2_2

'"" f/;5.l
--------------

Floor Action
House

4/9/79 (introduced)

t-1 AtJ A

HB 1359

H. Insurance (Sub-Committee on Health & Life Insurance)

r\, r,

LEGISLATIVE SUPPLEMENT "B" - SESSION LAW ABSTRACT
LOF cite

H/S Committee Year

COMMITTEE RECORDS

Record Series:

Folder title, etc.

Loe. cite

..,

I{

s
SI!> '-f-o 3
0
Page#

s.r �t. 3

H/S c/f

?

continued on reverse

Senate/House Journals

Date

Page#

Committee/Floor Tapes

Committee/subcommittee name

Other Documentation

Record Series Title, folder title, etc.

Date

Date

?

I

Location Cite

Location Cite

H/S Committee Year

COMMITTEE RECORDS (continued)
Record Series:

Folder title, etc.

NOTES

Loe. Cite

'V

History of Legislation
1979 Regular Session

For Referenee
prepared by:

f1L£�M

Not to be taken from this room

Legislative Information Division
Joint Legislative Management Committee
Capitol Building, Room 826 - 488-4371

FLORIDA LEGISLATURE - AUTOMATED BILL STATUS SYSTEM

07/19/79

18:56

HISTORY OF HOUSE BILLS

PAGE 311

OBTAINING A CERTIFIEO STATEMENT FROM TAX COLLECTOR CONCERNING TAX SALES;
PROVIDES FOR A BONO. AMENDS 197.241. EFFECTIVE DA TE: 10/01/79.
04/09/79 HOUSE INTRODUCED, ,EFERREO TO FINANCE & TAXATION -HJ 00193
04/19/79 HOUSE SUBREFERRED TO SUBCOMMITTEE ON AD VALOREM TAX & LOCAL
GOVERNMENT
06/06/79 HOUSE DIED IN COMMITTEE ON FINANCE & TAXATION

H 1356 GENERAL Bill BY HYERS
C�IHINAl CASES/COSTS; PROVIDES EXCEPTIONS TO PRO VISIONS W�ICH EXEMPT AN
ACQUITTED DEFENDANT FROM lIABillTY FOR CERTAIN COSTS. AMENDS 939.06.
E FFECTIVE DATE: 10/01/79.
04/09/79 HOUSE INTRODUCED, REFERRED TO CRIMINAL JUSTICE -HJ 00193
05/14/79 HOUSE COMM. REPORT: FAVORABLE WITH AMEND., PLACED ON CALENDAR
BY CRIMINAL JUSTICE -HJ 00528
05/29/79 HOUSE PLACED ON SPECIAL ORDER CALENDAR
06/01/79 HOUSE WITHDRAWN FROM CALENDAR & FROM FURTHER CONSIDERATION
-HJ 01054
H 1357 GENERAL Bill BY HYERS
CONTROLLED SUBSTANCES; SPECIFIES INTENT WITH R ESPECT TO THERAPEUTIC USE
OF CERTAIN CONTROLLED SUBSTANCES & THEIR LEGALITY. AMENDS 402.36.
EFFECTIVE DATE: UPON BECOMING LAW.
04/09/79 HOUSE INTROOuceo, REFERRED TO CRIMINAL JUSTICE -HJ 00193
04/27/79 HOUSE COMM. REPORT: FAVORABLE, PLACED ON CALENDAR BY CRIMINAL
JUSTICE -HJ 00386
06/06/79 HOUSE DIED ON CALENDAR
H 1358 GfNERAL etLL ev GIRARDEAU (COMPARE H 1331»
HUMAN RELATIONS COMM.; TRANSFERS COMMISSION FROM COMMUNITY AFFAIRS DEPT.
TO o.o.A.; STIPULATES COMMISSION'S AUTONOMY; PROVIDES THAT CERTAIN
OfllBERATIONS OF COMMISSION NEED NOt�BE PUBLIC; PROVIDES EXCEPTIONS,
ETC. AMENDS 13 .231,.251. EFFECTIVE bATE: 10/01/79.
04/09/79 HOUSE INTRODUCED, REFERRED TO GOVERNMENTAL GPERATIONS,
APPROPRIATIONS -HJ 00193
06/06/79 HOUSE DIED IN COMMITTEE ON GOVERNMENTAL OPERATIONS

�ENEPAL BILL BY HABEN , FLINN, MANN, O•MALLEY (SIMILAR ENG/S 0403J
�NSURANCE; CREA TES FLA. LIFE & HEALTH INSURANCE GUARANTY ASSN.; REQUIPES
CERTAIN INSURERS TO PARTICIPATE IN & CERTAIN ACCOUNTS BE MAINTAINED BY
ASSN.; PRCVIOES FOR BOARD OF DIRECTORS; PROVIDES FOR SUBMISSION OF PLAN
OF QPERATION TO INS. DEPT.; PRESCRIBES DUTIES & POWEP OF INS. DEPT. RE
ASSN. , ETC. EFFECTIVE 0/\TE: 10/01/79.
04/09/79 HOUSE TARGETED FOR PRI VATE SECTOR IMPACT; INTRODUCED,
REFERRED TO INSURANCE -HJ 00193
05/03/79 HOUSE ALSO REFERRED TO FINANCE & TAXATION -�J 00432
05/11/79 HOUSE COMM. REPORT: FAVOPA0LE BY INSURANCE -HJ 00529; NOW IN
FINANCE & TAXATION
05/22/79 HOUSE COMM. REPORT: FAVORABLE WITH AMEND., PLACED ON CALENDAR
BY FINANCE & TAXATION -HJ 00683; PLACED ON SP�CIAL
ORDER CALENDAR
06/06/79 HOUSE DIED ON CALENDAR, IDEN./SIH./COHPARE Bill PASSED, REFER
TO SB 403 (CH. 79-189)
H 1360 GENEPAl BILL BY FLYNN
OOGRACING, HORSERAClNG & JAI ALAI; ELIMINATES 50-HILE REQUIREMENT WHICH
PPOHIBITS ISSUANCE OF GREYHOUND DOG�ACING PERMIT TO ANY PERSON UNDER
CERTAIN CIRCUMSTANCES; ELIMINATES CERTAIN RESTRICTIONS AGAINST
SUBSTITUTING THOROUGHBRED PACES BY QUARTER HORSE RACING PERMITTEES, ETC.
AMENDS c�s. 550, 551. EFFECTIVE DATE: 10/01/79.
04/09/79 HOUSE TAPGETEO FQR STATE FISCAL IMPACT; TAPGETED FOR PRIVATE
SECTOR IMPACT; INTRODUCED, PEFEPREO TO .�.E;GU.bHEO·· ..
INDUSTRIES & LICENSING, FINANCE & TAXATION -HJ 00193
04/25/79 HOUSE WITHDRAWN FROM REGULATED INDUSTRIES & LICENSING,
FINANCE & TAXATION; WITHDRAWN FROM FURTHER
CONSIDERATION -HJ 003 76
H 1361 GENERAL BILL SY FLYNN
SALES TAX; REQUIRES REVENUE OEPT. TO REGISTER AS OEALERS CWNERS &
OPERATO�S CF FlE� MARKETS; �EQUIRES SUCH OWNERS OR OPERATORS TO COLLECT
tOMllMUEO OM MEXl PAGE
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-SJ 00316
PLACFO ON SPeCIAL ORDER CALENDAR; PASSED; YEAS 36 NAYS
0 -SJ 00412
HOUSE PECEtveo. REFEPRED TO INSURANCE - HJ 00573
HOUSE WITHDRAWN FPOM INSUR ANCE; PLACED O N CALENDAR; READ
SFCONO TIME; PEAD THIPD TIME; PASSED; YEAS 106 NAYS 1
-HJ 00905
SENATE SIGNED BY OFFICERS ANO PRESENTED TO GOVERNOR
APPROV�D BY GOVERNCR CHAPTER NO. 79-245

05/01179
05/10/79 SENATE

05/16/79
05/30/79
06/13/79
06/28/79

S 0402 GENF.RAL BILL BY MACKAY ANO.OTHERS CSIMILAR ENG/H 0399)
TEACHER'S RETIREMENT SYSTEM; PROVIDES THAT CERTAIN STATE & COUNTY
COOPERATIVE EXTENSION PERSONNEL WHO ARE MEMBEPS OF SUCH SYSTEM BE
ENTITLED TO RETIRE WITH FULL BENEFITS AT AGE 55 UPON CCMPLETION OF 30
YEAPS QF CREDITABLE SERVICE. CREATES 238.072. EFFECTIVE DATE: 07/01/79.
03/13/79 SENATE PREFILED
03/22/79 SENATE REFERRED TO EDUCATION, WAYS ANO MEANS SUBCOMMITTEE E,
WAYS AND MEANS
04/03/79 IENATE INTRODUCED, REFERRED TO EDUCA TION, WAYS ANO MEANS
SUBCOMMITTEE E, WAYS ANO MEANS -SJ 00047
04/04/79 SENATE COMM. REPORT: FAVORABLE BY EDUCATION; NOW IN WAYS ANO
MEANS; SUBCOMMITTEE E -SJ 00079
04/27/79 SENATE EXTENSION OF TIME GRANTED CO�MITTEE WAYS ANO MEANS
05/09/79 SENATE EXTENSION OF TIME GRANTED COMMITTEE WAYS ANO MEANS
05/22/79 SENATE EXTE NSION OF TIME GRANTED COMMITTEE WAYS ANO MEANS
06/06/79 SENATE DIED IN COMMITTEE, IOEN./SIM./COMPAP.E BILL PASSED,
.REFER TO HB 39.9 (CH. 79-169)
.
'

/4t:�:NEP.Al BILL BY MACKAY (SIMILAP H 1359)
�SURANCE; CREATES FLA. LIFE & HEALTH INSURANCE GUARANTY ASSN,.; REQUIRES
CERTAIN INSURERS TO PARTICIPATE IN & CERTAIN ACCOUNTS BE MAINTAINED BY
A SSN.; PP.OVIDES �OR BOAPO OF OlPFCTORS; PROVIDES.FOR SUBMISSION OF PLAN
OF OPERATION TO INS. DEPT.; PRESCPIBES DUTIES & POWER OF INS. DEPT. RE
ASSN., ETC. EFFECTIVE DATE: 10/01/79.
03/13/79 SENATE PREFILED
03/22/79 SENATE REFERRED TO ECONOMIC, COMMUNITY ANO CONSUMER AFFAIRS,
COMMERCE, WAYS AND MEANS
04/03/79 SENATE INTRODUCED, REFERRED TO ECONOMIC, COMMUNITY AND
CONSUMER AFFAIRS, COMMERCE, WAYS AND MEANS -SJ 00048
04/17/79 SENATE EXTENSION OF TIME GRANTED COMMITTEE ECONOMIC, COMMUNITY
ANO CONSUMER AFFAIRS
05/01 /79 SENA TE EXTENSION OF TIME GRANTED COMMITTEE ECONOMIC, COMMUNITY
ANO CONSUMER AFFAIRS
05/15/79 SENATE WITHDRAWN FROM ECONOMIC, COMMUNITY AND CONSUMER AFFAIRS
-SJ 00428; NOW IN COMMERCE
05/17/79 SENATE COMM. REPORT: FAVORABLE WITH AMEND. BY COMMERCE
-SJ 00504
05/21/79 SENATE NOW IN WAYS ANO MEANS -SJ 00504
05/23/79 SFNATE WITHDRAWN FROM WAYS ANO MEANS -SJ 00528; PLACED ON
CALENDAR
05/30/79 SENATE PLACED ON SPECIAL OROEP CALENDAR; PASSED AS AMENDED;
YEAS 32 NAYS
O -SJ 00663
05/30/79 HOUSE RECEIVED, PLACED ON CALENDAR; READ SECOND TIME; READ
THIRD TJME; PASSED; YEAS 98 NAYS
6 -HJ 00914
06/01/79 SENATE SIGNED BY OFFICERS ANO PRESENTED TO GOVERNOR -SJ 00923
APPROVED BY GOVERNOP CHAPTER NO. 79-189
06/15/79
S 0404 GENERAL BILL BY MACKAY
SECONDARY LEVEL EXAMINATION PROGRAM; EXPANDS THE SPECIFIC AREAS OF
ADVANCED INSTRUCT ION OFFERED TO QUALIFIED STUDENTS IN PROGRAM; P�OVIDES
FOR DISTRIBUTION OF FUNDS TO BOARDS PROVIDING INSTRUCTIONAL SERVICES;
REOUIRES PROVISION QF ADVANCED INSTRUCTIONAL SERVICE IN CERTAIN LOCALES.
AMENDS 229.814. EFFECTIVE DATE: 07/01/79.
03/13/79 SENATE PREFILEO
03/22/79 SENATE REFERRED TO EDUCATION
04/03/79 SENATE INTRODUCED, REFERRED TO ECUCATION -SJ 00048
04/04/79 SENATE COMM. REPORT: FAVORABLE, PLACED ON CALENDAR BY
EDUCATION -SJ 00079
04/10/79 SENATE PLACED ON SPECIAL ORDER CALENCAR; PASSED; YEAS 38 NAYS
CONTINUED ON NEXT PAGE
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Kershaw
Kirkwood
Kiser
Kutun
Lehman
Lewis,J. W.
Lewis,T.F.
Liberti
Lippman
Lockward
Malloy
Margolis
Martin

May 30, 1979
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McCall
McPherson
Meek
Melby
Mica
Mills
Mitchell
Moffitt
Myers
Nergard
Nuckolls
OF.den
OMalley

Patchett
Patterson
Plummer
Price
Ready
Richmond
Robinson
Rosen
Sample
Sheldon
Silver
Smith,C.R.
Smith,J.H.

Smith,LJ.
Thomas
Thompson
Tygart
Ward
Warner
Weinstock
Williams
Woodrull
Young

Nays-3
Brantley

Upchurch
Jennings
Votes after roll call:
Yeas-Davis, Shackelford,Reynolds
Yeas to Nays-M. E. Hawkins
Nays to Yeas-Brantley
So the bill passed and was immediately certfffed to the
Senate.

Eckhart
Ewing
Flinn
Flynn
Fontana
Foster
Fox
Gardner
Gersten
Girardeau
Gordon
Gustafson
Haben
ler
!:ti
Hawkins, L.R.
Healey
Hector
Hieber
Hollingsworth

Jennings
Johnson,A. E.
Johnson, B. L.
Johnson,R. C.
Jones,C.F.
Jones,D.L
Kelly
Kershaw
Kirkwood
Kiser
Kutun
Lehman
Lewis,J. W.
Lewis,T.F.
Liberti
Lippman
Lockward
Malloy
Margdlis
Martin

McCall
McPherson
Meek
Melby
Mica
Mills
Mitchell
Nergard
Nuckolls
Oi«Ien
O'Malley
Patchett
Patterson
Plummer
Price
Ready
Reynolds
Richmond
Robinson
Rosen

Nays-6
Gallagher
Hazouri
Bankhead
Hattaway
Evans
Votes after roll call:
On motion by Mr. Haben, the rules were waived and the
Yeas---M. E. Hawkins, Danson, Myers
Bouse reverted to the order ofNays-Davis
Nays to Yeas-Hattaway

Messages from the Senate

The Honorabls J. Hyatt Brown, Speaker
I am directed to inform the House of Representatives that the
Senate has passed as amended SB 403 and requests the con
currence of the House.
Joe Bro101&, Secretary
By Senator MacKaySB 403-A bill to be entitled An act relating to insurance;
creating the Florida Life and Health Insurance Guaranty Asso
ciation; providing short title and purpose; providing definitions;
requiring certain insurers to participate in the association; pro
viding that certain accounts shall be maintained by the asso
ciation; providing for a board of directors; providing for elec
tion and compensation of hoard members; providing the duties,
responsibilities, powers and functions of the association; _Provid
ing for assessments and a limitation on same; providing for
credits and conditions thereof; providing for the submission of
a plan of operation to the Department of Insurance; providing
for the adoption of rules by the department if a suitable plan
of operation is not submitted; prescribing the duties and powers
of the Department of Insurance with regard to the association;
providing certain procedures for the detection and prevention of
msurer insolvencies; providing for certain records and limited
confidentiality thereof; providing that for certain purposes the
association shall be deemed a creditor of an impaired or in
solvent insurer; providing guidelines for the distribution of own
ership rights, assets, and dividends of an insolvent or impaired
i1:1su.rert provid.lng for ex8lllination and regulation of the asso
c1at1on Dy the Department of Insurance; providing for an annual
?e):>ort by the association to the department; providing that
with the exception of real property taxes, the association is
exempt from state and local taxation and fees; providing immu
nity for th.e association, its members a,nd the Department of
Insurance m performance of their duties• providing stay of
proceedings and reopening of default judgm:nts under prescribed
circurnstan�s; prohibiting advertisement of the Insurance Guar
anty ;AsaoCJation Act in the sale of insurance; providing an
effective date.
-was read the first time by title and taken up by waiver
of the rules. On motions by Mr. Haben, the rules were waived
and SB 408 was read the second time by title and the third time
by title. On passage, the vote was:
Yeas-98
The Chair
Allen
Barrett
Batchelor
Beard

Bell
Boles
Brantle y
Bun·all
Bush

Carpenter
Conway
Cox
Crady
Crawford

Crotty
Deratany
Dunbar
Dyer
Easley

·Ryals

Sample
Shackelford
Silver
Smith,C.R.
Smith,J.H.
Smith,LJ,
Spaet
Thomas
Thomoson
Tygart
Upchurch
Ward
Warner
Weinstock
Williams
Woodruff
Young

Moffitt

So the bill paBSed and was Immediately certified to the
Senate.
The Honorable J. Hf/att Brown, Speaker
I am directed to inform the Bouse of Representatives that the
Senate has passed CS for CS for SB 645 and requests the con
currence of the House.
Joe Bro1111t,Secretar-g
By the Committee on Ways and Means and Senators MacXay
and SkinnerCS for CS for SB 645-A bill to be entitled An act relating

?> the J. Hillis Millei: Health Center; amending s. 241.471, Flor

id� Statutes; providing for the organization of the J. Hillis
Miller Health Center: authorizing the State Board of Education
to lease �he Shands Teaching Hospital and Clinics to a nonprofit
· corporation organized solely for certain specified purposes· spec
ifying the contents of the lease· or agreement between the' board
and the nonprofit corporation; providing conditions under which
the State. Board ,of Education
increase, remodel, or renovate
the hospital facilities; transfemng funds appropriated and ac
cu!llulated trust fui:,.d� fro.m the Shands Teaching Hospital and
Clinic� to the J. H11l1s Miller Health Center; providing an ap
propriation; repealintr ss. 241.096, 241.097, Florida Statutes, re
lating to the establishment of the Schools of Dentistry and
Veterinary Medicine at the University of Florida• repealing
chapter 78-314, Laws of Florida, authorizing the establishment
of a .capital c�nstruction trust fund by the Shands Teaching
Hospital; providing severahility; providing an effective date.

mar

-was read the first time by title and taken up by waiver
of· the rules. On motions by Mr. Martin the l'JJlea were waived
and CS for CS for SB 645 was read the second time by title
and the third time by title. On passage, the vote was:
Yeas-94
The Chair
Allen
Bankhead
Barrett
Beard
Bell
Boles
Brantley
Burrall
Bush
Carpenter
Conway
Cox

Crady
Crawford
Crotty
Danson
Davis
Deratany
Easley
Ewin g
Flinn
Flynn
Fontana
Foster
"IFOJC

Hector
Gallagher
Gersten
Hieber
Girardeau
BoUingsworth
Johnson,A. E.
Gordon
Johnson,B. L.
Gustafson
Johnson,R. C.
Haben
Jones, C.F.
Hagler
Kelly
Hall
Kershaw
Hattaway
Hawkins,LR. Kiser
Hawkins,M. E. Kutun
Haiouri
. Lehman
Healey
Lewis, J. W,

April 9, 1919
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By Representative Girardeau601.208 Florida Statutes, 1978 Supplement, conforming provi
sions r�lating to cease and desist orders to the Administrative
BB 1358-A bill to be entitled An act relating to the Com
Procedures Act and limiting the authority to seek such orders mission
on Human Relations; amending ss. 13.231 and 13.261(6),
to the Department of Legal Affairs; providi!lg for �editious Florida Statutes;
transferring the commission from the Depart
review of petitions for such orders; remoVIng proVJsions au ment of Community
to the Department of Administra
thorizing the enforcing authority to seek such orders pursu�t ·tion · stipulating theAffairs
autonomy; providing that
to applicable local ordinances; amending s. 501.209, Flonda cert�in deliberations ofcommission's
the commission need not be public;
Statutes to conform to the act; creating as. 601. 2092-601.2096, providing exceptions; providing
that
draft orders preliminary
Florida Statutes, specifying penalties for �io!ations of the act to final written orders of the commission
are not public records;
and certain orders issued thereunder; entitling the enforcing providing an effective date.
authority to recovery of costs under certain circumstances;
specifying certain presumptions and admissibility of. evidence
-was read the first time by title and referred to the Com
with respect to a finding of knowledge or. intent to violate
the mittees on Governmental Operations and Appropriations.
act· providing for the disposition of penalties and costs; amend
ing' ss. 501.210(1) and 501,211(1) and (�), Florida . St!Lt_utes1
By Representatives Baben and O'Malleyconforming provisions relating to attorney a fees and individual
remedies to the act· repealing s. 601.2091, Florida Statutes,
HB 1359-A bill to be entitled An act relating to insurance;
removing provisions ' authorizing stays in proceedings under creating the Florida Life and Health Insurance Guaranty As
'the act under certain circumstances; repealing s. 501.212(4) and sociation; F,Oviding .sh!)rt title and pur_P<>se; providing !f�ini
(5) Florida Statutes removing exemptions from the act pro tions; requiring certain insurers to participate in the association;
vid�d to certain holders in due cause and transferees of ne providing that certain accounts shall be maintained by the
gotiable instruments without knowledge of violations of the association; providing for a board of directors; providing for
act and provided to persons regulated by the Department of election and compensation of board members; providing the
Insurance and by the Public Service Commission and banks and duties, responsibilities, powers and functions of the association;
savings and loan associations regulated by ths Department of proviaing for assessments and a limitation on same; providing
Banking and Finance; providing an effective date.
for credits and conditions thereof; providing for the submission
of a plan of operation to the Department of Insurance; pro
-was read the first time by title and referred to the Com• viding for the adoption of rules by the department if a suitable
mittee on Commerce.
plan of operation is not submitted; prescribing the duties and
powers of the Department of Insurance witli regard to the
By Representative Easleyassociation; providing certain procedures for the detection
and prevention of insurer insolvencies; providing for certain
RB 1353-A bill to be entitled An act relating to annexa• records
and limited confidentiality thereof; providing that for
tion· amending s. 171.0413(6), Florida Statutes, requiring a certain purposes
the association shall be deemed a creditor of
refe�ndum election concerning anneution prior to annexation an impaired or insolvent insurer; providing guidelines for the
under described circumstances; providing an effective date. distribution of ownership rights, assets, and dividends of an
-was read the first time by title and referred to the Com insolvent or impaired insurer; providing for examination and
regulation of the association by the Department of Insurance;
mittee on Community Affairs,
providing for an annual report by the association to the depart
ment; providing that with the exception of real prope� taxes,
By Representative Easley• the association is exempt from state and local tantion ana
. HB 1354-A bill to be entitled An act relating to educa feesLproviding immunity for the association, its members and
of Insurance in performance of their duties;
tion · creating a. 239.466, Florida Statutes, creating the Florida the vepartment
stay of proceedings and reopening of default judg.
Legislative Scholars Awards Program; providing eligibility; providing
ments under _prescribed circumstances; prohibiting advertise
providing for tuition and fee waivers; providing payments for ment
of the Insurance Guaranty Association Act in the 1ale
housing and meals under certain circumstances; providing re of insurance;
providing an effective date.
quirements for continuing eligibility; providing for a Florida
Legislative Scholars Trust Fund; providing for the administra ' -was read the first time by title and referred to the Com
tion of the act; providing an effective date.
mittee on. Insurance.
-was read the first time by title and referred to the Com
By Representative Flynnmittees on Education, Higher and Appropriations.
RB 1360-A bill to be entitled An act relating to dogracing
By Repreaentative Myersand horseracing and jai alai frontons; amending as. 650.055(2),
550.33(7)
and 561.12, Florida Statutes, 1978 Su).lplement. elimi
BB 1355-A bill to be entitled An act relating to tax sales;
the 60.mile requirement whicn prohibits the issuance
amending s. 197.241(2), Florida Statutes, 1978 Supplement, pro nating
dogracing permit to any person under certain
viding that the clerk of the circuit court is responsible for ob of a greyhoundeliminating
the restriction against substituting
taining a certified statement from the tax collector concerning circumstances;
thoroughbred
races
by a quarter horse racing permittee while
tax sales; providing for a bond; providing an effective date. a thoroughbred horserace
meeting is in progress within 60 miles
-was read the first time by title and referred to the Com from the permittee's operation; eliminating the 60-mile limita
tion on the issuance of jai alai permits to applicants who intend
mittee on Finance & Taxation.
to operate within 50 miles of an existing fronton; providing an
effective date.
By Representative Myers-was read the first time by title and referred to the Com
RB 1356-A bill to be entitled An act relating to costs in mittees on Regulated Industries & Licensing and Finance & Tax
criminal cases; amending s. 939.06, Florida Statutes, providing ation.
exceptions to provisions which exempt an acquitted defendant
from liability for certain costs; providing an effective date.
By Representative Flynn-was read the first time by title and referred to the Com
BB 1361-A bill to be entitled An act relating to the sales
mittee on Criminal Justice.
tax; creating s. 212.076, Florida Statutes, requiring the Depart
ment of Revenue to repster as dealers owners and operators
By Representative Myersof flea markets; requiring such owners or operators to collect
the sales tax on rentals from vendors leasing space at the
HD 1357-A bill to be entitled An act relating to controlled flea market; requiring vendors to obtain and display a vendor
substances· amending s. 402.36(2) and (8), Florida Statutes, permit from the department; specifies fees therefor; req.uiring
1978 Supplement, specifying intent with respect to the thera owners and operators of flea markets to maintain certain rec
peutic use of certain controlled subatances and their legality; ordst providing a penalty; providing for rules; providing intent;
providing an effective date.
providing an effective date.
-was read the first time by title and referred to the Com
-was read the first time by title and referred to the Com
mittee on Criminal Justice.
mittee on Finance & Taxation,

GENERAL ACTS
RESOLUTIONS AND MEMORIALS
ADOPI'ED BY THE

- SIXTH LEGISLATURE OF FLORIDA
UNDER THE CONSTITUTION
AS REVISED IN 1968
During its First Regular Session
April 3, 1979 through June 6, 1979
and the Special Session June 6, 1979

Volume I, Part One
Published by Authority of Law
Under Direction of the
JOINT LEGISLATIVE MANAGEMENT
COMMITTEE
TALLAHASSEE
1979

CHAPTER 79-188

LAWS OF FLORIDA

CHAPTER 79-188

(3)
The selection and commissioning of artists or craftsmen, the
reviewing of design, and the acceptance of works of art shall be the
responsibility of the Fine Arts Council.
(4) This act shall not apply to any funds for the construction of
public buildings if the funds were appropriated prior to the
effective date of this act.
Section 2.

This act shall take effect July 1, 1979.

Approved by the Governor June 15, 1979.
Filed in Office Secretary of State June 20, 1979.
CHAPTER 79-189
Senate Bill No. 403
An

act relating to insurance; creating the Florida Life and
Health Insurance Guaranty Association; providing short
title and purpose; providing definitions; requiring
certain insurers to participate in the association;
providing that certain accounts shall be maintained by
the association; providing for a board of directors;
providing
for election and compensation of board
members; providing the duties, responsibilities, powers
and
functions
of the association; providing for
assessments and a limitation on same; providing for
credits and conditions thereof; providing for the
submission of a plan of operation to the Department of
Insurance; providing for the adoption of rules by the
department if a suitable plan of operation is not
submitted; prescribing the duties and powers of the
Department of Insurance with regard to the association;
providing certain procedures for the detection and
prevention of insurer insolvencies; providing
for
certain records and limited confidentiality thereof;
providing that for certain purposes the association
shall be deemed a creditor of an impaired or insolvent
insurer; providing guidelines for the distribution of
ownership rights, assets, and dividends of an insolvent
or impaired insurer; providing for examination and
regulation of the association by the Department of
Insurance; providing for an annual report by the
association to the department; providing that with the
exception of real property taxes, the association is
exempt
from
state and local taxation and fees;
providing immunity for the association, its members and
the Department of Insurance in performance of their
duties; providing stay of proceedings and reopening of
default
judgments
under prescribed circumstances;
prohibiting advertisement of the Insurance Guaranty
Association Act in the sale of insurance; providing an
effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1.
Short title.-- This act may be cited as the "Florida
Life and Health Insurance Guaranty Association Act."
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shall be confidential and exempt from the
Florida Statutes.

provisions

of

119.07(1),

(4)
It shall be the duty of the board of directors, upon a
majority vote, to notify the department of any information indicating
any member insurer may be an impaired or insolvent insurer.
(5)
The board of directors may, upon majority vote, request that
the department order an examination of any member insurer which the
board in good faith believes may be an impaired or insolvent insurer.
Within 30 days of the receipt of such request, the department shall
begin such examination.
The examination may be conducted as a
National Association of Insurance Commissioners examination or may be
conducted by such persons as the Insurance Commissioner designates.
The cost of such examination shall be paid by the association, and
the examination report shall be treated in a manner similar to other
examination reports. In no event shall such examination report be
released to the board of directors prior to its release to the
public, but this shall not preclude the department from complying
The department shall notify the board of
with subsection (1).
directors when the examination is completed.
The request for an
examination shall be kept on file by the department, but it shall not
be open to public inspection prior to the release of the examination
report to the public.
(6)
The board of directors may, upon majority vote, make
recommendations to the department for the detection and prevention of
insurer insolvencies.
(7)
The board of directors shall, at the conclusion of any
insurer insolvency proceeding in which the association was obligated
to pay covered claims, prepare a report to the department containing
such information in its possession relating to the history and causes
of such insolvency.
The board shall cooperate with the boards of
directors of guaranty associations in other states in preparing a
report on the history and causes for insolvency of a particular
insurer, and may adopt by reference any report prepared by such other
associations.
Section 13.

Miscellaneous provisions.--

(!)
No provision of this act shall be construed to reduce the
liability for unpaid assessments of the insureds of an impaired or
insolvent insurer operating under a plan with assessment liability.
(2)
Records shall be kept of all negotiations and meetings in
which the association or its representatives discuss the activities
of the association in carrying out its powers and duties under
section 7. Records of such negotiations or meetings shall be made
public only upon the termination of a liquidation, rehabilitation, or
conservation proceeding involving the impaired or insolvent insurer,
upon the termination of the impairment or insolvency of the insurer,
Nothing in
or upon the order of a court of competent jurisdiction.
this subsection shall limit the duty of the association to render a
report of its activities under section 13.
For the purpose of carrying out its obligations under this
(3)
act, the association shall be deemed to be a creditor of the impaired
or insolvent insurer to the extent of assets attributable to covered
policies reduced by any amounts to which the association is entitled
as subrogee pursuant to subsection (8) of section 7. Assets of the
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impaired or insolvent insurer attributable to covered policies shall
be used to continue all covered policies and pay all contractual
obligations of the impaired or insolvent insurer as required by this
act.
An asset attributable to covered policies, as used in this
subsection, is that proportion of the assets which the reserves that
should have been established for such policies bear to the reserves
that should have been established for all policies of insurance
written by the impaired or insolvent insurer.
(4 ) (a)
Prior
to
the
termination
of
any
liquidation,
rehabilitation, or conservator proceeding, the court may take into
consideration the contributions of the respective parties, including
the association, the shareholders and policyowners of the insolvent
insurer, and any other party with a bona fide interest, in making an
equitable distribution of the ownership rights of such insolvent
In such a determination, consideration shall be given to
insurer.
the welfare of the policyholders of the continuing or �uccessor
insurer.
(b)
No distribution to stockholders, if any, of an impaired or
insolvent insurer shall be made until and unless the total amount of
valid claims of the association for funds expended in carrying out
its powers and duties under section 7 with respect to such insurer
have been fully recovered by the association.
(5) (a)
If an order for liquidation or rehabilitation of an
insurer domiciled in this state has been entered, the receiver
appointed under such order shall have a right to recover on behalf of
the insurer, from any affiliate that controlled it, the amount of
distributions, other than stock dividends paid by the insurer on its
capital stock, made at any time during the 5 years preceding the
petition for liquidation or rehabilitation subject to the limitations
of paragraphs (b), (c), and (d).
(b)
No such dividend shall be recoverable if the insurer shows
that when paid the distribution was lawful and reasonable, and that
the insurer did not know and could not reasonably have known that the
distribution might adversely affect the ability of the insurer to
fulfill its contractual obligations.
(c)
Any person who was an affiliate that controlled the insurer
at the time the distributions were paid shall be liable up to the
amount of distributions he received. Any person who was an affiliate
that controlled the insurer at the time the distributions were
declared, shall be liable up to the amount of distributions he would
have received if they had been paid immediately. If two persons are
liable with respect to the same distributions, they shall be jointly
and severally liable.
(d) The maximum amount recoverable under this subsection shall be
the amount needed in excess of all other available assets of the
insolvent insurer to pay the contractual obligations of the insolvent
insurer.
(e)
If any person liable under paragraph (c) is insolvent, all
its affiliates that controlled it at the time the dividend was paid,
shall be jointly and severally liable for any resulting deficiency in
the amount recovered from the insolvent affiliate.
Section 14.
Examination of the association; annual report.--The
association shall be subject to examination and regulation by the
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department.
The board of directors shall submit to the department,
not later than May 1 of each year, a financial report for the
preceding calendar year in a form approved by the department and a
report of its activities during the preceding calendar year.
Section 15. Tax exemptions.--The association shall be exempt from
payment of all fees and all taxes levied by this state or any of its
subdivisions, except taxes levied on real property.
Section 16. Immunity.--There shall be no liability on the part of
and no cause of action of any nature shall arise against any member
insurer or its agents or employees, the association or its agents or
employees, members of the board of directors, or the department or
its representatives, for any action taken by them in the performance
of their powers and duties under this act.
Section 17.
Stay of proceedings.--All proceedings in which the
insolvent insurer is a party in any court in this state shall be
stayed 60 days from the date an order of liquidation, rehabilitation,
or conservation is final to permit proper legal action by the
association on any matters germane to its powers or duties.
Section 18.
Reopening default judgments.--As to judgment under
any decision, order, verdict, or finding based on default, the
association may apply to have such judgment set aside by the same
court that made such judgment and shall be permitted to defend
against such suit on the merits.
Section
19.
Prohibited advertisement of insurance guaranty
association act in sale of insurance.--No person shall make, publish,
disseminate, circulate, or place before the public, or cause directly
or indirectly, to be made, published, disseminated, circulated or
placed before the public, in any newspaper, magazine or other
publication, or in the form of a notice, circular, pamphlet, letter
or poster, or over any radio station or television station, or in any
other way, any advertisement, announcement or statement which uses
the existence of the Insurance Guaranty Association of this state for
the purpose of sales, solicitation, or inducement to purchase any
form of insurance covered by the Florida Life and Health Insurance
Guaranty Association Act. However, this section shall not apply to
the Florida Life and Health Insurance Guaranty Association or any
other entity which does not sell or solicit insurance.
Section 20.
If any provision of this act or the application
thereof to any person or circumstance is held invalid, the invalidity
shall not affect other provisions or applications of the act which
can be given effect without the invalid provision or application, and
to this end the provisions of this act are declared severable.
Section 21.
This act shall only apply to those delinquency
proceedings occurring on or after the effective date of this act.

-;>

Section 22.

This act shall take effect October 1, 1979.

Approved by the Governor June 15, 1979.
Filed in Office Secretary of State June 20, 1979.
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Section 4.
In the case of records produced under this act, when
the nature or volume of records is such as to require extensive
clerical or supervisory assistance by personnel of the agency
involved, the agency may charge, in addition to the actual cost of
duplication, a reasonable charge, approved by the Department of
Administration, for the provision of such clerical or supervisory
personnel.
Section 5. In the case of inactive records received by a criminal
justice agency prior to January 25, 1979, provisions for their
examination by certain persons and their exemption from s. 119.07(1)
shall be the subject of study for a select joint committee, the
number and appointment of the members to be determined by the Speaker
and President of the House and Senate, which committee shall report
findings and recommendations to the Legislature prior to January 1,
1980.
Section 6.
This act shall take effect upon becoming a law;
however, the provisions of paragraph (j) of subsection (2) of section
119.07, Florida Statutes, stands repealed December 31, 1980.
Approved by the Governor June 14, 1979.
Filed in Office Secretary of State June 15, 1979.
CHAPTER 79-188
Senate Bill No. 64
An

act relating to public buildings;�creating s. 255.043,
Florida Statutes; req�iring that provision for the
acquisition
of works of art be included in all
appropriations for the construction of state buildings;
providing for administrative procedure; providing that
this act is not retroactive; providing an effective
date.

Be It Enacted by the Legislature of the State of Florida:
Section 1.
255.043

Section 255.043, Florida Statutes, is created to read:

Art in state buildings.--

(!)
Each appropriation for the original construction of a state
b uilding, which provides public access, shall include an amount of up
to one-half of 1 percent of the total appropriation for the
construction of the building to be used for the acquisition of works
of art produced by, but not limited to, Florida artists or craftsmen.
Those works of art acquired shall be displayed for viewing in public
areas in the interior or on the grounds or exterior of the building
and not in private offices or areas with limited public access.
(2)
The Department of General Services shall, in consultation
with the Fine Arts Council, determine any construction projects which
may be exempt from the provisions of this act and shall determine th�.
amount to be made available for purchase of works of art ..tor· ·1facli
project. Payments therefor shall be made from funds appropriated for
fixed capital outlay according to law.
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(3)
The selection and commissioning o� artists or craftsmen, the
reviewing of design, and the acceptance of works of a-rt shall be the
responsibility of the Fine Arts council.
(4) This act shall not apply to any funds for the construction of
public buildings if the funds were appropriated prior to the
effective date of this act.
Section 2 .

This act shall take effect July 1, 1979.

Approved by the Gove��or June 15, 1979.
Filed in Office Secretary of State June 2 0, 1979.

Senate Bill No. 403
An

act relating to insurance; creating the Florida Life and
Health Insurance Guaranty Association; providing short
title and purpose; providing definitions; requiring
certain insurers to participate in the association;
providing that certain accounts shall be maintained by
the association; providing for a board of directors;
providing
for election and compensation of board
members; providing the duties, responsibilities, powers
functions
of the association; providing for
and
assessments and a limitation on same; providing for
credits and conditions thereof; providing for the
submission of a plan of operation to the Department of
Insurance; providing for the adoption of rules by the
department if a suitable plan of operation is not
submitted; prescribing the duties and powers of the
Department of Insurance with regard to the association;
providing certain procedures for the detection and
prevention of insurer insolvencies; providing
for
certain records and limited confidentiality thereof;
providing that for certain purposes the association
shall be deemed a creditor of an impaired or insolvent
insurer; providing guidelines for the distribution of
ownership rights, assets, and dividends of an insolvent
or impaired insurer; providing for examination and
regulation, of the association by the Department of
Insurance; providing for an annual report by the
association to the department; providing that with the
exception of real property taxes, the association is
exempt
from
state and local taxation and fees;
providing immunity for the association, its members and
the Department of Insurance in performance of their
duties; providing stay of proceedings and reopening of
default
judgments
under prescribed circumstances;
prohibiting advertisement of the Insurance Guaranty
Association Act in the sale of insurance; providing an
effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1.
Short title.-- This act may be cited as the "Florida
Life and Health Insurance Guaranty Association Act.•
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(b)
When an impairment is declared and the amount of the
impairment is determined, serve a demand upon the impaired insurer to
make good the impairment within a reasonable time. Notice to the
impaired insurer shall constitute notice to its shareholders, if any.
The failure of the insurer to promptly comply with such demand shall
not excuse the association from the performance of its powers and
duties under this act.
(c)
In any liquidation or rehabilitati�n proceeding involving a
domestic insurer, be appointed as the liquidator or rehabilitator.
If a foreign or alien member insurer is subject to a liquidation
proceeding in its domiciliary jurisdiction or state of entry, the
department shall be appointed conservator.
(2)
The department may suspend or revoke, after notice and
hearing, the certificate of authority to transact insurance in this
state of any member insurer that fails to pay an assessment when due,
or fails to comply with the approved plan of operation of the
association. As an alternative, the department may levy a forfeiture
on any member insurer that fails to pay an assessment when due. Such
forfeiture shall not exceed 5 percent of the unpaid assessment per
month, but no forfeiture shall be less than $100 per month.
(3)
Any action of the board of directors or of the association
may be appealed to the department by any member insurer if such
appeal is taken within 30 days of the action being appealed. Any
final action or order of the department shall be subject to judicial
review in a court of competent jurisdiction.
(4) The liquidator, rehabilitator, or conservator of any impaired
insurer may notify all interested persons Qf the effect of this act.
Section 12. Prevention of insolvencies.--To aid in the detection
and prevention of insurer insolvencies or impairments:
(1)

It shall be the duty of the department:

(a)
To report to the board of directors when· it has reasonable
cause to believe from any examination, whether completed or in
process, of any member insurer that such insurer may be an impaired
or insolvent insurer.
(b) To furnish to the board of directors any available NAIC Early
warning Tests developed by the National Association of Insurance
Commissioners.
The board may use the information contained therein
in carrying out its duties and responsibilities under this section.
such report and the information contained therein shall be kept
confidential by the board of directors until such time as it is made
public by the department or by any other lawful authority.
(2) The department may seek the advice and recommendations of the
board of directors concerning any matter affecting the department's
duties and responsibilities regarding the financial condition of
member companies and companies seeking admission
to
transact
insurance business in this state.
(3)
The board of directors may, upon majority vote, make ���prt&
and recommendations to the department upon any matter germ-an� ,to the
solvency, liquidation, rehabilitation, or conservation of any member
insurer or germane to the solvency of any company seeking to do an
insurance business in this state. Such reports and recommendations
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provisions

of

119. 07(1),

(4)
It shall be the duty of the board of directors, upon a
majority vote, to notify the department of any information indicating
any member insurer may be an impaired or insolvent insurer.
(5)
The board of directors may, upon majority vote, request that
the department order· an examination of any member insurer which· the
board in �ood faith believes may be an impaired or insolvent insurer.
Within 30 days of the receipt of such request, the department shall
begin such examination. ·· The examination may be conducted as a
National Association of Insurance Commissioners examination or may be
conducted by such persons as the Insurance Commissioner designates.
The cost of such examination shall be paid by the association, and
the examination report shall be treated in a manner similar to other
examination reports. In no event shall such examination report be
released to the board of directors prior to its release to the
public, but this shall not preclude the department from complying
with subsection (1).
The department shall notify the board of
directors when the examination is completed.
The request for an
examination shall be kept on file by the department, but it shall not
be open to public inspection prior to the release of the examination
report to the public.
(6)
The board of directors may, upon majority vote, make
recommendations to the department for the detection and prevention of
insurer insolvencies.
(7)
The board of directors shall, at the conclusion of any
insure"r insolvency proceeding in which the association was obligated
to pay covered claims, prepare a report to the department containing
such information in its· possession relating to th!! history and c�auses
of such insolvency.
The board shall cooperate with the boards of
directors of guaranty associations in other states in preparing a
report on the history and causes for insolvency of a particular
insurer, and may adopt by reference any report prepared by such other
associations.
Se�t;lon 13./ Miscellaneous provisions.-(!)
No provision of this act shall be construed to reduce the
liability for unpaid assessments of the insureds of an impaired or
insolvent insurer operating under a plan with assessment liability.
(2)
Records shall be kept of all negotiations and meetings in
which the association or its representatives discuss the activities
of the association in carrying out its powers and duties under
section 7. Records of such negotiations or meetings shall be made
public only upon the termination of a liquidation, rehabilitation, or
conservation proceeding involving the impaired or insolvent insurer,
upon the termination of the impairment or insolvency of the insurer,
or upon the order of a court of competent jurisdiction.
Nothing in
this subsection shall limit the duty of the association to render a
report of its activities under section 13.
(3)
For the purpose of carrying out its obligatfons under this
act, the association shall be deemed to be a creditor of the impaired
or insolvent insurer to the extent of assets attributable to covered
policies reduced by any amounts to which the association is entitled
as subrogee pursuant to subsection (8) of section 7. Assets of the
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impaired or insolvent insurer attributable to covered policies shall
be used to continue all covered policies and pay all contractual
obligations of the impaired or insolvent insurer as required by this
act.
An asset attributable to covered policies, as used in this
subsection, ls that proportion of the assets which the reserves that
should have been established for such policies bear to the reserves
that should have been established for all policies of insurance
written by the impaired or insolvent insurer.
(4) (a)
Prior
to
the
termination
of
any
liquidation,
rehabilitation, or conservator proceeding, the court may take into
consideration the contributions of the respective parties, including
the association, the shareholders and policyowners of

the

insurer, and any other party with a bona fide interest, in making an
equitable distribution of the ownership rights of such insolvent
In such a determination, consideration shall be given to
insurer.
the welfare of the policyholders of the continuing or successor
insurer.
(b)
No distribution to stockholders, if any, of an impaired or
insolvent insurer shall be made until and unless the total amount of
valid claims of the association for funds expended in carrying out
its powers and duties under section 7 with respect to such insurer
have been fully recovered by the association.
(5) (a)
If an order for liquidation or rehabilitation of an
insurer domiciled in this state has been entered, the receiver
appointed under such order shall have a right to recover on behalf of
the insurer, from any affiliate- that controlled it, the amount of
distributions, other than stock dividends paid by the insurer on its
capital stock, made at any time during the-· 5 years preceding the
petition for liquidation or rehabilitation subject to the limitations
of paragraphs (bl, (c), and (d).
(b)
No such dividend shall be recoverable if the insurer shows
that when paid the distribution was lawful and reasonable, and that
the insurer did not know and could not reasonably have known that the
distribution might adversely affect the ability of the insurer to
fulfill its contractual obligations.
(c)
Any person who was an affiliate that controlled the insurer
at the time the distributions were paid shall be liable up to the
amount of distributions he received. Any person who was an affiliate
that controlled the insurer at the time the distributions were
declared, shall be liable up to the amount of distributions he would
have received if they had been paid immediately. If two persons are
liable with respect to the same distributions, they shall be jointly
and severally liable.
(d) The maximum amount recoverable under this subsection shall be
the amount needed in excess of all other available assets of the
insolvent insurer to pay the contractual obligations of the insolvent
insurer.
(e)
If any person liable under paragraph (c) is insolvent, all
its affiliates that controlled it at the time the dividend was paid,
shall be jointly and severally liable for any resulting defJ.o..i-eney in
the amount recovered from the insolvent affiliate.
Section 14.
Examination of the association; annual report.--The
association shall be subject to examination and regulation by the
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department.
The board of directors shall submit to the department,
not later than May 1 of each year, a financial report for the
preceding calendar year in a form approved by the department and a
report of its activities during the preceding calendar year.
Section 15. Tax exemptions.--The association shall be exempt from
payment of all fees and all taxes levied by this state or any of its·
subdivisions, except taxes levied on real property.
Section 16. Immunity.--There shall be no liability on the part of
and no cause of action of.�ny nature shall arise against any member
insurer or its agents or employees, the association or its agents or
employees, members of the board of directors, or the department or
its representatives, for any action taken by them in the performance
of their powers and duties under this act.
Section 17.
Stay of proceedings.--All proceedings in which the
insolvent insurer is a party in any court in this state shall be··
stayed 60 days f:om the date an order of liquidation, rehabilitation,
or co�servation is final to permit proper legal action by the
association on any matters germane to its powers or duties.
Section 18.
Reopening default judgments.--As to judgment under
any decision, order, verdict, or finding based on default, the
association may apply to have such judgment set aside by the same
court that made such judgment and shall be permitted to defend
against such suit on the merits.
Section _ 19.
Prohib_ited advertisement of insurance guarant.y
association act in sale of insurance.--No person shall make publish,
dis�em1nate, circulate, or place before the public, or caus; directly
or indirectly, to be made, published, disseminated, circulated or
placed before the public, in any newspaper, magazine or other
publication, or in the form of a notice, circular, pamphlet, letter
or poster, or over any radio station or television station, or in any
other way, any advertisement, announcement or statement which uses
the existence of the Insurance Guaranty Association of this state for
the purpose of sales, solicitation, or inducement to purchase any
form of insurance covered by the Florida Life and Health Insurance
Guaranty Association Act. However, this section shall not apply to
the Florida Life and Health Insurance Guaranty Association or any
other entity which does not sell or solicit insurance.
Section 20.
If any provision of this act or the application
thereof to any person or circumstance is held invalid, the invalidity
shall not affect other provisions or applications of the act which
can be given effect without the invalid provision or application ' - and
to this end the provisions of this act are declared severable.
Section 21.
This act shall only apply to those delinquency
proceedings occurring on or after the effective date of this act.
Section 22.

This act shall take effect October 1, 1979.

Approved by the Governor June 15, 1979.
Filed in Office Secretary of State June 20, 1979.
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COMMITTEE ON INSURANCE
STAFF REPORT
HB 1359

DATE:

SPONSOR:

Representative Haben

RELATING TO:

I.

4-30-79

Florida Life and Health Insurance
Guaranty Association

SUMMARY

Would establish a guaranty fund, based on the NAIC
Model Act, to protect policy holders, insureds, and bene
ficiaries of life and health insurers from financial loss
when the insurer is imapired or insolvent. The life and
health fund would be similar to the existing fund for prop
erty and casualty insurers (Florida Insurance Guaranty
Association). The new fund would consist of all insurers
authorized to write life and health insurance and would be
operated by a board of directors elected by the member
insurers after approval by the Insurance Department. Ad
ministrat�ve expenses would be -paid by an assessment of
$SO per member per year. Assessments to deal with an im
paired or insolvent insurer would be made only as the need
, arose. Member insurers would be permitted to offset their
assessments against their Florida corporate income tax
liability.
A.

1
i
I

Present Situation

There is now no mechanism in place to protect policy
holders� insureds, and others if a life or health insurer
were to become impaired or insolvent. About 25 otb.er states �- . . ·
hav.e, _adopted s0me version of this Model Act based on
._
_
legislation proposed by the National Association of Insurance:=: __ .: Commissioners. New York and Wisconsin have laws similar
to this which prec_eded the NAIC Model Act.
B.

Probable Effect
Pro:

An ounce of prevention is worth a pound of cure. With
an existing mechanism in place, Florida would avoid the
necessity of reacting to crisis with possible ill-considered-a
and unintended results.

Z-stablishing this fund would be very easy since the
required pl.an of operation exists in about 25 other states
and can readily be adapted to Florida. The only on-going
expense would be the $50 a year assessment to cover admin
istration, which would be offset against the insurer's
corporate tax liability. Nothing else would be assessed
until the need arose.
Since 1969, 4 life and health companies have become
insolvent in Florida:
Community National Life Insurance Company
--amount claimed (in Florida):
$3,986,945
--amount approved:
$1,322,581
--loss
$2,664,364

HB 1359
2
Seaboard Life Insurance Company of .America
$10,064,913
--amount claimed (all states):
if the reinsurance negotiations had not been
successful, the loss would have been 55% of
the Florida claims.
Old Security Life and Insurance Company
--estimated liabilities (Florida only):
--if forced into liquidation, payout:
--loss

$2,000,000
$1,000,000
$1,000,000

Farmers National:Life Insurance Company
--amount claimed (al1 states):
$17;713,075
--expected pay-out:
15-201
--loss
about $13,600,000

Though life and heal th insurer's· do not seem to experience
financial difficulty with the same frequency as property
and casualty insurers, when they do go under the impact
on policy holders is severe. The existence of a fund would
greatly reduce this impact.
Since the board of directors is under a duty to report
to-the department if any insurer may be insolvent or in an
unsound condition, the department has access to the industry's
vast accumulation of knowledge to aid its activities under
Chapter 631.

Con:

The fund would be another bureaucracy for insurers to
operate and the department to supervise.

Since life and health insurers do not experience financial
difficuJ.ty with the frequency- of property and casualty
insurers and since such a fund is relatively easy to set up,
·there is no reason to do so now.
Further, the Insurance Commissioner has statutory author
ity in Chapter 631 to deal with insolvencies.
c.

Section-by-Section Analysis

Section 1. Provides taht the act may be ctted as the
•Florida Life and Health Insurance Guaranty Association
Act."
Section z. Provides that the act's purpose is to pro
tect policy owners, insureds, and beneficiaries against
the failure of life and heal th insurers.
Section 3. Provides that the act shall apply to life
and health policies, and annuity and supplemental con
tracts.
Section 4.

Provides definitions.

Section 5. Creates the Association; provides that all
member insurers must be members as a condition of
authority to transact business; provides for supervision
by the Insurance Department.
Section 6. Provides for establishing the board of dir
ectors under the Insurance Department's supervision;
provides that the directors may be reimbursed for
expenses but shall receive no other compensation.

HB. 1359
Section 7. Provides the powers and duties of the
association with respect to impaired and insolvent in
surers; provides for a limitation on liability with
respect to any one life of $100;000 in cash values or
$300,000 for all benefits including cash values.
0

Section 8. Provides for 3 types of assessments:
Class A, for administrative expenses, not to exceed
$50 per member insurer per year; Class B, to deal with
impaired or insolvent domestic insurers, proportionate
to premiums received; and Class c, to deal with insolvent
foreign insurers, proportionate to premiums received;
provides that no Class B or Class C assessments shall
be made until necessary to implement the purposes of
the act; provides that the total assessments for each
account shall not exceed 2% of the insurer's premiums;
provides that the insurer may consider the amount
reaso.nably necessary to meet its assessment obligations
in determining premi1J1US and dividends.
Section 9. Provides for an offset of any assessment
aga.urst Florida's corporate income tax liability with
·a S•year carryfoJ:Ward.
Section 10. Provides that the -plan of operation shall
be approved by·the department.
Section ll.
partment.·

Provides the duties and powers of the de

Section 12. Provides the procedures for the department
and the board of directors of the association with re
spect to impaired or insolvent insurers.

Section 13. Containing miscellaneous provisions,
including a provision that the association shall be
deemed a creditor of the impaired or insolvent insurer
to carry out its obligations under this act, and a
provision containing guidelines for the distribution
of ownership rights, assets, and dividends of an im
paired or insolvent insurer.

Section 14. Provides for the submission to the department
of an annual report of the association•s activities.
Section 15. Provides that the association shall be
exempt from all fees and taxes except taxes on real
property.
Section 16. Provides illlmunity for actions taken in
performing obligations under this act for member insurers,
the association, and the department.
Section 17. Provides for a stay of proceedings to
pe:l:llll.t legal action by the association.
Section 18. Permits the association to apply to have
a aefault judgment reopened.
Section 19. Prohibits reference to the Guaranty Associa
tion by insurers in sales pitches.
Section 20.

This is the severability clause.

Section 21. Provides an effective date of October l, 1979.
II·.

FISCAL IMPACT

Each member insurer would be assessed $50 per year to
cover the administrative expenses of the fund. This amount

HB 1359
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would be offset against the insurer's corporate income
tax liability. Assuming 750 life and health insurers in
the state, the total would be $37,590.

If the entire 2% of premiums for both Class B and
Class C were assessed, the 1977 total would have been
over $60 million collected for the benefit of policy
holders, insureds, and beneficiaries of the impaired or
insolvent insurer. The actual amount assessed each year
is undeterminable because it depends on how many insurers
experience financial difficulty.
Policy holders, insureds, and beneficiaries of life
and health policies would be protected from the impairment
or insolvency of their insurers. To what extent is
undeterminable.

Since insurers are permitted_ to take their assessments
into consideration in determining premiums and dividends,
such premiums would presumably be raised and dividends
lowered to the extent of such assessment. The amount is
undeterminable.
The Insurance Department would have another entity to
supervise. To the extent the association does not have
·eo deal with•impaired or insolvent ins\lr.ers, this'super
vision should have little impact. To the extent there
are impaired or insolvent insurers, the department is
invol�ed anyhow.

Prepared by Cindy Gokel
Staff Director - Jack Herzog
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SUMMARY
Would establish a guaranty fund, based on the NAIC
Model Act, to protect policy holders, insureds, and bene
ficiaries ot life and health insurers from financial loss
when the insurer is imapired or insolvent. The life and
health fund would be similar to the existing fund for prop
erty and casualty insurers (Florida Insurance Guaranty
Association). The new fund would consist of all insurers
authorized to write life and health insurance and would be
operated by a board of directors elected by the member
insurers after approval by the Insurance Department. Ad
ministrative expenses would be paid by an assessment of
$50 per member per year. Assessments to deal with an im
paired or insolvent insurer would be made only as the need
arose. Member insurers would be permitted to offset their
assessments against their Florida corporate income tax
liability.

A.

Present Situation

B.

Probable Effect

There is now no mechanism in place to protect policy
holders, insureds, and others if a life or health insurer
were to become impaired or insolvent. About 25 other states
have.adopted some version of this Model Act based on
legislation proposed by the National Association of Insurance
Commissioners. New York and Wisconsin have laws similar
to this which preceded the NAIC Model Act.
Pro:

An ounce of prevention is worth a pound of cure. With
an existing mechanism in place, Florida would avoid the
necessity of reacting to crisis with possible ill-considered
and unintended results.
Establishing this fund would be very easy since the
required plan of operation exists in about 25 other states
and can readily be adapted to Florida. The only on-going
expense would be the $50 a year assessment to cover admin
istration, which would be offset against the insurer's
corporate tax liability. Nothing else would be assessed
until the need arose.
Since 1969, 4 life and health companies have become
insolvent in Florida:
Community National Life Insurance Company
--amount claimed (in Florida):
$3,986,945
--amount approved:
$1,322,581
--loss
$2,664,364
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Seaboard Life Insurance Company of America
$10,064,913
--amount claimed (all states):
if the reinsurance negotiations had not been
successful, the loss would have been 55% of
the Florida claims.
Old Security -Life and Insurance Company
--estimated liabilities (Florida only):
--if forced into liquidation, payout:
--loss

$2,000,000
$1,000,000
$1,000,000

Farmers National Life Insurance Company
--amount claimed (all states):
$17,713,075
--expected pay-out:
15-20%
--loss
about $13,600,000
Though life and health insurers do not seem to experien,ce
financial difficulty with the same frequency as property
and casualty insurers, when they do go under the impact
on policy holders is severe. The existence of a fund would
greatly reduce this impact.
Since the board of directors is under a duty to report
to the department if any insurer may be insolvent or in an
unsound condition, the department has access to the industry's
vast accumulation of knowledge to aid its activities under
Chapter 631.
Con:
The fund would be another bureaucracy for insurers to
operate and the department to supervise.
Since life and health insurers do not experience financial
difficulty with the frequency of property and casualty
insurers and since such a fund is relatively easy to set up,
there is no reason to do so now.
Further, the Insurance Commissioner has statutory author
ity in Chapter 631 to deal with insolvencies.

c.

Section-by-Section Analysis
Section 1. Provides taht the act may be cited as the
"Florida Iiife and Health Insurance Guaranty Association
Act."
Section 2. Provides that the act's purpose is to pro
tect policy owners, insureds, and beneficiaries against
the failure of life and health insurers.
Section 3. Provides that the act shall apply to life
and health policies, and annuity and supplemental con
tracts.
Section 4.

Provides definitions.

Section 5. Creates the Association: provides that all
member insurers must be members as a condition of
authority to transact business: provides for supervision
by the Insurance Department.
Section 6. Provides for establishing the board of dir
ectors under the Insurance Department's supervision;
provides that the directors may be reimbursed for
expenses but shall receive no other compensation.
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3

Section 7. Provides the powers and duties of the
association with respect to impaired and insolvent in
surers; provides for a limitation on liability with
respect to any one life of $100,000 in cash values or
$300,000 for all benefits including cash values.
Section 8. Provides for 3 types of assessments:
Class A, for administrative expenses, not to exceed
$50 per member insurer per year1 Class B, to deal with
impaired or insolvent domestic insurers, proportionate
to premiums received; and Class c, to deal with insolvent
foreign insurers, proportionate to premiums received;
provides that no class B or Class C assessments shall
be made until necessary to implement the purposes of
the act; provides that the total assessments for each
account shall not exceed 2% of the insurer's premiums;
provides that the insurer may consider the amount
reasonably necessary to meet its assessment obligations
in determining premiums and div�dends.
Section 9. Provides for an offset of any assessment
against Florida's corporate income tax liability with
a 5-year carryforward.
Section 10. Provides that the plan of operation shall
be approved by the department.
Section 11.
partment.

Provides the duties and powers of the de

Section 12. Provides the procedures for the department
and the board of directors of the association with re
spect to impaired or insolvent insurers.
Section 13. Containing miscellaneous provisions,
including a provision that the association shall be
deemed a creditor of the impaired or insolvent insurer
to carry out its obligations under this act, and a
provision containing guidelines for the distribution
of ownership rights, assets, and dividends of an im
paired or insolvent insurer.
Section 14. Provides for the submission to the department
of an annual report of the association's activities.
Section 15. Provides that the association shall be
exempt from all fees and taxes except taxes on real
property.
Section 16. Provides immunity for actions taken in
performing obligations under this act for member insurers,
the association, and the department.
Section 17. Provides for a stay of proceedings to
permit legal action by the association.
section 18. Permits the association to apply to have
a default judgment reopened.
Section 19. Prohibits reference to the Guaranty Associa
tion by insurers in sales pitches.

II.

Section 20.

This is the severability clause.

Section 21.

Provides an effective date of October 1, 1979.

FISCAL IMPACT
Each member insurer would be assessed $50 per year to
cover the administrative expenses of the fund. This amount
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would be offset against the insurer's corporate income
tax liability. Assuming 750 life and health insurers in
the state, the total would be $37,500.
If the entire 2% of premiums for both Class B and
Class C were assessed, the 1977 total would have been
over $60 million collected for the benefit of policy
holders, insureds, and beneficiaries of the impaired or
insolvent insurer. The actual amount assessed each year
is undeterminable because it depends on how many insurers
experience financial difficulty.
Policy holders, insureds, and beneficiaries of life
and health policies would be protected from the impairment
or insolvency of their insurers. To what extent is
undeterminable.
Since insurers are permitted to take their assessments
into consideration in determining premiums and dividends,
such premiums would presumably be raised and dividends
lowered to the extent of such assessment. The amount is
undeterminable.
The Insurance Department would have another entity to
supervise. To the extent the association does not have
to deal with impaired or insolvent insurers, this super
vision should have little impact. To the extent there
are impaired or insolvent insurers, the department is
involved anyhow.
III.

UP-DATE - SB 403, the Senate companion, was the bill actually
passed. This bill was amended in the Senate to change the
method of assessment. As amended, the maximum amount of the
assessment is reduced from 2 to 1 percent of premiums written
in the state. Another amendment established an internal
cap on the amount to be assessed even if less than the l per
cent. The cap is the greater of: the amount of premium and
corporate income taxes paid to the state or 1/lOth of 1 percent
of premiums written on the particular business in the state.
Since the assessments are offset against premium and corporate
income taxes, the taxpayers of Flordia effectively become
the fund's guarantors.

Prepared by Cindy Gokel
Staff Director - Jack Herzog
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I.

SB 403 by
Senator MacKay

SUMMARY:

A.

Present Situation:
Currently, there is a Florida Insurance ,Guaranty
Association Act set forth in Chapter 631, Florida
Statutes, The act protects policy holders of property
and casualty insurance against financial loss when
the insurer is impaired or insolvent.
There is now no mechanism in place to protect policy
holders, insureds, and others if a life or health
insurer were to become impaired or insolvent. About
25 other states have adopted some version of the
NAIC Model Act based on legislation proposed by the
National Association of Insurance Commissioners.
New York and Wisconsin have laws similar to this
which preceded the NAIC Model Act.

B.

Effect of Proposed Changes;
This bill would set up a Florida Life and Health
Insurance Guaranty Association. The new fund would
consist of all insurers authorized to write life and
h€!al th insurance and would be, operated by a board of
directors elected by the member insurers after approval
by the Insurance Department. Administrative expenses
would be paid by an assessment of $50 per member per
year. Assessments to deal with an impaired or
insolvent insurer would be made only as the need arose.
A section by section analysis follows:

Section 1.
Provides that the act may be cited as the "Florida
Life and Health Insurance Guaranty Association Act."
Section 2.
Provides that the act's purpose is to protect policy
owners, insureds, and beneficiaries against the
failure of life and health insurers.
Section 3.
Provides that the act shall apply to life and health
policies, and annuity and supplemental contracts.
Section 4.
Provides definitions.
Section 5.
Creates the Association; provides that all member
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insurers must be members as a condition of authority
to transact business; provides for supervision by the
Insurance Department.
Section 6.

Provides for establishing the board of directors under
the Insurance Department's supervision; provides that
the directors may be reimbursed for expenses but shall
receive no other compensation.
Section 7.

Provides the powers and duties of the association with
respect to impaired and insolvent insurers; provides
for a limitation on liability with respect to any one
life of $100,000 in cash values or $300,000 for all
benefits,including cash values.
Section 8.

Provides for 3 types of assessments: Class A, for
administrative expenses, not to exceed $50 per member
insurer per year; Class B, to deal with impaired or
insolvent domestic insurers, proportionate to·premiums
received; and Class C, to deal with insolvent foreign
insurer?, proportionate to premiums received; provides
that no Class B or Class C assessments shall be made
until necessary to implement the purposes of the
act; provides that the total assessments for each
account shall not exceed 2% of the insurer's premiums;
provides that the insurer may consider the amount
reasonably necessary to meet its assessment obligations
in determining premiums and dividends.
Section 9.

Provides that the plan of operation shall be approved
by the department.
Section 10.

Provides the duties and powers of the department.
Section 11.

Provides the procedures for the department and the board
of directors of the association with respect to impaired
or insolvent insurers.
Section 12.

Containing miscellaneous provisions, including a pro
vision that the association shall be deemed a creditor
of the impaired or insolvent insurer to carry out its
obligations under this act, and a provision containing
guidelines for the distribution of ownership rights,
assets, and dividends of an impaired or insolvent insurer.
Section 13.

Provides for th� submission to the department of an
annual report of the associatio� t s activities.
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Section 14.
Provides that the association shall be exempt from all
fees and taxes, except taxes on real property.
Section 15.
Provides immunity for actions taken in performing
obligations under this act for member insurers, the
association, and the department.
Section 16.
Provides for a stay of proceedings to permit legal
action by the association.
Section 17.
Permits the association to apply to have a 'default
judgment reopened.
Section 18.
Prohibits reference to the Guaranty Association by
insurers in sales pitches.
Section- 19.
This is the severability clause.
Section 20.
Provides an effective date of October 1, 1979.
II.

ECONOMIC IMPACT AND FISCAL. NOTE:
A.

Public:
Each member insurer would be assessed $50 per year to
cover the administrative expenses of the fund.
Additionally, since the fund is a post assessment plan,
each member would bear the cost of protecting insureds
only when a company becomes impaired or insolvent.
A spokesman for the Department of Insurance stated that,
if the fund had been in effect for the past ten �ears,
the cost to insurance companies would have been a total
of $4 million, or $400,000, annually. This amount is
below the statutory limit of 2% of the insurer's premiums
written in this state in the preceding year,

B.

Government:
None.

III.

COMMENTS:
Technical errors--none noted.

IV. .. AMENDMENTS :
#1 by Commerce
This amendment is technical. It clarifies that the
board's report shall not be a public document by exempting
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the report from section 119.07(1), Florida Statutes.
#2 by Commerce
This amendment clarifies the definition of "insolvent
insurer". In addition to the requirement that a court of
competent jurisdiction enter a finding of insolvency, this
amendment requires that the order has become final by
exhaustion bf appellate review.
#3 by Commerce
This amendment changes the maximum assessment in one
year to 1% of the insurer's written premiums rather than
2%. A spokesman for the Department of Insurance estimated
that in 1977, under the 2% maximum, as much as 60 million
dollars could have been collected. This amendment would
reduce that figure to 30 million dollars.
#4 by Commerce
This amendment adds a further limitation on the amount
that a member insurer may be assessed. The assessment cannot
be greater than the amount the insurer has paid in the
previous year as premium tax and corpor�te income tax or one
tenth of one percent of premiums written in the state,
whichever is greater.
ltS by Commerce
This amendment provides that a member insurer may offset
the assessment against premium or corporate income tax
liability.
The economic impact of this amendment is to place the
cost of the plan on all residents of Florida, rather than on
only those who buy life and health insurance policies,
, # 6 by Commerce
This amendment makes the bill prospective in nature.
The provisions of the act.will not apply to delinquency pro
ceedings occurring before the effective date of the act.

M,av 39�i 1979 {revised)

. OATE:

SENATE STAFF ANALYSIS AND ECoriOMIC IMPACT STATEMEHT
AMALYSI

1. Shull.A

SIAEE DI

��

Martin

2.

@ @ [p I/
reproduced by

3.

aUahassrl
.,. '
9
Series-LK_
Ca::0 :ZZF
T

SUBJECT:

Life and Health Insurance
Guaranty Association

FLORIDA STAT
E ARCfl/VES
DEPARTM£N TOF
SL�iT
R. A. GRAY BU/LL' 'I.

(as passed by the Legislature on 5/30/79.)
I.

BEEEBEMCE
1.

Com !

2.

W&M

AC.TJ.mi

FAV/6

Withdrawn

3.
BILL �o. AND SPONSOR:

SB 403 by
S�nator MacKay

SUMMARY:

A.

Present Situation:
Currently, there is a Florida Insurance Guaranty
Association Act set forth in Chapter 631, Florida
Statutes. The act protects policy holders of property
and casualty insurance against financial loss when
the insurer is impaired or insolvent.
There is now no mechanism in place to protect policy
holders, insureds, and others if a life or health
insurer were to become impaired or insolvent. About
25 other states have adopted some version of the
NAIC Model Act based on legislation proposed by the
National Association of Insurance Commissioners.
New York and Wisconsin have laws similar to this
which preceded the NAIC Model Act.

B.

Effect of Proposed Changes:

This bill would set up a Florida Life and Health
Insurance Guaranty Association. The new fund would
consist of all insurers authorized to write life and
health insurance and would be operated by a board of
directors elected by the member insurers after approval
by the Insurance Department. Administrative expenses
would be paid by an assessment of $50 per member per
year. Assessments to deal with an impaired or
insolvent insurer would be made only as the need arose.
A section by section analysis follows:
Section 1.
Provides that the act may be cited as the "Florida
Life and Health Insurance Guaranty Association Act."
Section�rz.

Provides that the act's purpose is to protect policy
owners, insureds, and beneficiaries against the
failure of life and health insurers.
Section 3.

Provides that the act shall apply to life and health
policies, and annuity and supplemental contracts.
Section 4.
Provides definitions.
Section 5.

Creates the Association; provides that all member
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insurers must be members as a condition of authority
to transact business; provides for supervision by the
Insurance Department.
Section 6.
Provides for establishing the board of directors under
the Insurance Department's supervision; provides that
the directors may be reimbursed for expenses but shall
receive no other compensation.
Section 7.
Provides the powers and duties of the association with
respect to impaired and insolvent insurers; provides
for a limitation on liability with respect to any one
life of $100,000 in cash values or $300,000 for all
benefits,including cash values.
Section 8.

Provides for 3 types of assessments: Class A, for
administrative expenses, not to exceed $50 per member
insurer per year; Class B, to deal with impaired or
insolvent domestic insurers, proportionate to·premiums
received; and Class C, to deal with insolvent foreign
insurers, proportionate to premiums received; provides
that no Class B or Class C assessments shall be made
until necessary to implement the purposes of the
.act; provides that the total assessments for each
account shall not exceed 1% of the insurer's premiums;
_provides that the insurer may consider the amount
reasonably necessary to meet its assessment obligations
in determinifig premiums and dividends. Sets additional
limitations on amount of assessments in any one year.
Section 9.
Provides that member insurers may offset the assessment
against premium or corporate income tax liability.
Section 10.
Provides that the plan of operation shall be approved
by the department.
· -Se:etion 11.
Provides the duties and powers of the department.
Section 12.

Provides the procedures for the department and the board

of directors of the association with respect to impaired
or insolvent insurers.

se·ction 13 •
Containing miscellaneous provisions, including a pro
v!�!on th�t the association shall be deemed a creditor
of the impaired or insolvent insurer to carry out its
obligations under this act, and a provision containing
guidelines for the distribution of ownership rights,
assets, and dividen�s of an impaired or insolvent insurer.
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Section 14.
Provides for the submission to the department of an
annual report of the association's activities.
Section 15.

Provides that the association shall be exempt from all
fees and taxes, except taxes on real property.
Section 16.
Provides immunity for actions taken in performing
obligations under this act for member insurers, the
association, and the department.
Section 17.
Provides for a stay of proceedings to permit legal action
by the association.
Section 18.
Permits the association to apply to have a default
judgment reopened.
Section 19.
Prohibits reference to the Guaranty Association by insurer
in sales pitches.
Section 20.
This is the severability clause.
Section 21.
Provides that the act will be applied in delinquency pro
ceedings prospectively only.
Section 22.
Provides an effective date of October 1, 1979.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

Each member insurer would be assessed $50 per year to
cover the administrative expenses of the fund.
Additionally, since the fund is a post assessment. plan,
each member would bear the cost of protecting insureds
only when a company becomes impaired or insolvent.
A spokesman for the Department of Insurance stated that,
if the fund had been in effect for the past ten years,
the cost to insurance companies would have been a total
of $4 million, or $400,000 annually. This amount is
below the statutory limit of 1% of the insurer's premiums
written in this state in the preceding year.
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Govern.ment;
Due to the offset provision in section 9, the revenue loss
will equal the assessment need. In the past ten years,
it would have been an estimated 400,000 yearly.

l:Il:. · COMMENTS :
Technical errors--none no�ed.
Passed the Legislature on May 30, 1979. Awaiti.n;J Governor's signature.

SB 403

flort�a Senate - 1979
By Senator MacKay
A bill to be entitled
An act relating to insurance; creating the
Florida Life and Health Insurance Guaranty
4

Association; providing short title and purpose;
providing definitions; requiring certain

6

insurers to participate in the association;
providing that certain accounts shall be
maintained by the association; providing for a

9

board of directors; providing for ele<:tion and
compensation of board �embers; providing the

11

duties, responsibilities, powers ·and,functions

12

of the association; providing for assessments

13

and a limitation on same; providing for the

14

submission of a plan of operation to the

15

Department of Insurance; providing for the

16

adoption of rules by the department if a

17

suitable plan of operation is not submitted;

18

prescribing the duties and powers of the

19

Department of Insurance with regard to the

20

association; providing certain procedures for

21

the detection and prevention of insurer

22

insolvencies; providing for certain records and

23

limited confidentiality thereof; providing that

24

for certain purposes the association shall be

25

deemed a creditor of an impaired or insolvent

26

insurer; providing guidelines for the

27

distribution of ownership rights, assets, and

28

dividends of an insolvent or impaired insurer;

29

providing for examination and regulation of the

30
31

• association by the Department of Insurance;
providing for an annual report by the
1
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ity contracts, and supplemental
health insurance policies, annu
limitations, against the failure
contracts, subject to certain
cies or contracts to perform
of an insurer issuing such poli
to its impairment or
its contractual obligations due
y
be liberally construed to carr
insolvency, and this act shall
section 1.

15
16
17
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20
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25 out its purpose.
Section 3,
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This act shall not apply to:

Cal

That portion or part of a variable life insurance

3 contract or variable annuity contract not guaranteed by an
4

6

insurer.

(bl

That portion or part of any policy or contract

(cl

Any policy or contract or part thereof assumed by

under which the risk is borne by the policyholder.

B the impaired or insolvent insurer under a contract of
9
10
11
12

reinsurance, other than reinsurance for which assUIDption
certificates have been issued.
Section 4.
(l l

13

in section

14

(2l

15
16
17

5.

•Association• means the Florida Life and Health

Insurance Guaranty Association created in secti�n 5,
(3l

•contractual obligation" means any obligation

under covered policies. "Covered policy• means any policy or contract set

(4l

19

out in section 3.

20

(5l

21

(6l

22

Definitions.--As used in this act:

•Account" means any of the three accounts created

18

•Department" means the Department of Insurance,

•Impaired insurer" means a member insurer deemed

by the department to be potentially unable to fulfill its

23 contractual obligations and not an insolvent insurer,
24

(7l

"Insolvent insurer• means a member insurer which

25 becomes insolvent and is placed under an order of liquidation,
26

Scope.--

life insurance
This act shall apply to direct
policies, annuity contracts, and
� policies, health insurance
and health insurance policies
� contracts supplemental to life
by persons licensed to transact
30 and an�uity contracts issued
31 such insurance in this stat�.

27

2

(2l

27

:

�

rehabilitation, or conservation by a court of competent
jurisdiction.
(8l

•Member insurer• means any person licensed to

transact in this state any kind of insurance as set out in

section 3,

31

3
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um
"Premium• means any direct gross insurance premi
on covered policies,
2 and any annuity consideration written
on and dividends
less return premium and consideration there
direct business.
4 paid or credited to policyholders on such
and consideration on
5 Premium does not include premium
(9)

6 contracts between insurers and reinsurers.
n,
(10) "Person• means any individual, corporatio
on.
8 partnership, association, or voluntary organizati
in this
(11) "Resident• means any person who resides
mined to be an
10 state at the time a member insurer is deter
contractual
11 impaired or insolvent insurer and to whom
vent member
12 obligations are owed by such impaired or insol
insurer.

13

Creation of the association.-y to be
(1) There is created a nonprofit legal entit
ance Guaranty
known as the Florida Life and Health Insur
be and remain members
Association. All member insurers shall
authority to
of the association as a condition of their
iation shall
transact insurance in this state. The assoc
tion established
perform its functions under the plan of opera
on 9, and shall
and approved under the provisions of secti
tors established
exercise its powers through a board of direc
ses of
under the provisions of section 6. For purpo
n shall maintain
administration and assessment, the associatio
Section 5.

14
15
16

11
18
19

�
�

22
23
24

� three accounts:
26

(al

27

(bl

28

(cl

The health insurance account;
The life insurance account; and
The annuity account.

iate
The association shall come under the immed
be subject to the
supervlsion of the department, and shall
of this state.
applicable provisions of the insurance laws
4
(2)

30
31
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Section 6.

Board of directors.--

The board of directors of the association, shall be
(1)
3 comprised of not less than five nor more than nine member
4 insurers, serving terms as est_ablished in the plan of
5 operation.

The members of the board shall be elected by

6 member insurers subject to the approval of the department.
Vacancies on the board shall be filled for the remaining
8 period of the term by a maJ· ority vote of the remain
· ing board .

9

members, subject to the approval of the department.

Prior to

10 the selection of the initial board of directors and the

11 organization of the association, the department shall give
12 notice to all member insurers of the time and place of the

At the organizational meeting each

13

organizational meeting.

14

member insurer shall be entitled to one vote, in person or by

15

proxy.

16

days after notice of the organizational meeting, the

17

department may appoint the initial members.

18

If the· board of. directors is not elected within 60

(2)

In approving the election of members to the board,

19 or in appointing members to the board, the department shall

� consider, among other things, whether all member insurers are

21
22

fairly represented.
(3)

Members of the board may be reimbursed from the

23 assets of the association for expenses incurred by them as
24

members of the board of directors, but members of the board

25

shall not otherwise be compensated by the association for

26

their services.

27

Section 7.

28

(1)

Powers and duties of the association.-

If a domestic insurer is an impaired insurer, the

29

association may, subject to the approval of the impaired

30

insure� and the department:

31

5
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be guaranteed ,
Guarantee o� reinsure, or cause to
th e cover ed policies of
2 a ssumed, or reinsured, any or all of
3 the impaired insurer;
es, g u arantees,
(bl Provide such moneys, pledges, not
4
d
ectuate paragra ph {al, an
5 or other m eans as are proper to eff
gations of the impaired
6 assure payment of the contractual obli
(all �nd
7 insurer pending action under paragraph
rer .
(cl Loan money to the impaired insu
8
vent insurer, the
(2l If a domestic insurer is an insol
9
l of the department:
10 association shall, subject to the approv a
or cause to be
(al Guarantee, assume, or rein sure,
11
the covered policies of the
12 guaranteed, assumed, or reinsured
(a)

insolv ent insurer,
tual obligations of
(bl Assure payment of the contrac

13
14

insolv ent insurer, and
s, notes, guarantees,
(cl Provide such moneys, pledge
16
necessary to dischar ge such
l7 or other means as ar e reasonably
the

15

18 duties.
19

20 insurer,
21

22
23

ent
foreign or alien in s urer is an insolv
ct to the approval of the
associatio n sha ll, subje

If

(3)

the

department:

a

(al Guarantee,

assume,

or

rei nsure

or cause to be

red policies of
guaranteed, assumed, or reinsured the cove

:24 r esidents

of this state;

al obligations of
(bl Assure payment of the contractu
state; an d
26 the insolv ent insurer to residen ts of this
notes, guar antees,
(cl P rovide such moneys, pledges,
27
to discharge such
28 or other means as are reasonably nec essary

25

29

d uties.

this

subsection shall not apply where .the department

2 has determined that the foreign or

a lien

insu rer 's domiciliary

3 jurisdiction or state of entry provides, by statute,

4 p rotection substantially similar to that provided by

this act

5 for residents of this sta te.
(4) {a)

In carrying out its duties under the provisions

7 of subsections (2l an d (3l, the association may impose a lien
8 on the premiums of

any

permanent policy or contract in

9 connection with any guarantee, assumption, or reinsurance
10

agreement

made by it.

S uch lien may be enforc ed by a court of

11 competent jurisdiction if the court:
1.

12

Finds that the

a mounts

which may be

13 this act ar e less than the amounts ne eded
14 prompt performance of

the

to

a ssessed under

assure full

and

insol'vent insurer 's contractual

15 obligations, or that the economic or financial conditions
16 they affect member insurers are sufficiently adverse
17

the

to

as

render

imposition of policy or contract liens, to be in the

18 public interest; and
2.

19

Approves the specific policy liens o r contract

20 liens to be used •

21

(bl Before becoming obligated under the provisions of

22 subsections {2l and (3), the association may request that

23 temporary moratoriums or liens be imposed on payments of cash
24 values

a nd

policy loans in add ition to

any

contractual

25 provisions for deferral of cash or policy ·loan values.
26 temporary moratoriums

and

liens may be imposed if they

Such
are

27 approved by a court of competent jurisdiction.
28

(5)

If the association fails to

act

within

a

reasonable p eriod of time as provided in subsections (2l and
30

30

31

Howev er,

(3l, th e department shall have the powers

and

duties of the

31 association- under this act with respect to insolvent insurers.
6
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(6) •The association may render assist;ance and advice
2 to the department upon its request, concerning rehabilitation,

2

3 payment of claims, continuance of coverage, or the performance

3

5 insurer.

5

4 of other contractual obligations of any impaired or insolvent

4

(7) The association shall have standing to appear

6

7 before any court in this state which has jurisdiction over an
s impaired or insolvent insurer to which the association is or
9 may become obligated under this act.

(a) Enter into such contract
s as are necessary or
9 proper to carry out the provisio
ns and purposes of this act.
10
(b) Sue or be sued, including
the taking of any legal
11 actions necessary or proper for
the recovery of any unpaid
12 assessments under sect
ion 8.

Such standing shall

lO extend to all matters germane to the powers and duti�s of the

11 association, including but not limited to, proposals for
12

reinsuring or guaranteeing the covered policies of the

13

impaired_or insolvent insurer and the determination of the

14 covered policies and contractual obligations.
15
16

(8) (a)

Any person receiving benefits under this act

shall be deemed to have assigned his rights under the covered

17 policy to the association to the extent of the benefits
18

received, whether the benefits are payments of contractual

19

obligations or continuations of coverages.

The association

20 may require an assignment to it of such rights by any payee,
21

policy or contract owner, beneficiary, insured, or annuitant -

22 as a condition precedent to the receipt of any rights or
23 benefits conferred by this act upon such person.

The

24 association shall have subrogation rights against the assets

25 of any insolvent insurer.
26

(b) The subrogation rights of the association under

27 this subsection shall have the- same priority against the

28 assets of the insolvent insurer as those possessed by the
29 person entitled to receive benefits under this act.
30
31

• (9) The association's liability for the contractual
·
of the i'nsolvent insurer shall be as great as, but
obligations
8

no greater than, the contract
ual obligations of the insurer
in
the absence of such insolvency,
unless such obligations are
reduced as permitted by subsecti
on (4), but the aggregate
liability of the association
shall not exceed $100,000 in cash
values, or $300,000 for all ben
efits including cash values
,
with respect to any one life
.
(10) The association may,

13

(c)

Borrow money to effect the purp
oses of this act.
14 Any notes or other evidence of
indebtedness of the association
15 not in default shall be legal
investments for domestic
16 insurers and may be carr
ied as admitted assets.

(d) Employ or retain such pers
ons as are necessary to
hand le the financial transact
ions of the association, and
to
l9 perform such other func
tions as become necessary or
proper
20 under this act.
17

18

21

(el

Negotiate and contract with any
liquidator,
22 reh abilitator,
conservator, or ancillary rece
iver to carry out
23 the powers and duties of
the association.
24
(f) Take such legal action as
may be necessary to
25 avoid payment of improper
claims.
(g)

Exercise, for the purposes
of this act and to the
27 extent approved by the dep
artment, the powers of a dom
estic
28 life or health insurer,
but in no case may the associ
ation
29 issue insurance policie
s or annuity contracts other
than those
30 issued.to satisf
y the contractual obligatio
ns of the impaired
31 or insolvent ins
urer.
26
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.-Section 8. Assessments
nds necessary
of providing the fu
(ll For the purpose
association, the
ers and du ties of the
3 to carry Out the pow
r insurers,
ll assess the membe
4 board of dir ector� sha
rred to in section 5
of the acco unts r efe
5 separately, for each
board finds
such amounts as the
6 at such time and for
less than 30 days
nts shall be due not
necessary. Assessme
.
to the member insurers
8 after written notice
assessments, as
of
three classes
be
ll
sha
There
(2 l
9
10 follows:

of
be made by the board
A assessments sha ll
s
Clas
{al
11
sts and
ing administrative co
the pur pose of meet
for
rs
recto
di
12
r
ations conducted unde
enses and for examin
13 other general exp
not
.
section 11 which are
subsection {5l of
.
14 the authority of
.
insolvent insur er.
i ular impaired or
t'c
15 related to a par
rd- of
l be made, by the boa
ss B assessments shal
Cla
(bl
16
nd
ing out the powe rs a
urpose of carry
p
the
for
rs
17 dir ecto
7, relating to an
ciation under sect ion
o
ass
the
of
s
tie
u
18 d
er.
lvent domestic insur
19 impaired or inso
the board of
ents shall be made by
{cl Class C assessm
and
yi. ng out the powers
the purpose o f carr
for
s
ctor
dire
21
·
7 relating to an
ci'ation under section
22 duties of the asso
or alien insurer.
23 insolvent foreign
shall be
any Class A assessment
(3) (a) The amo unt of
24
on a non-pro rata
rd and may be made
25 determined by the boa
against future
shall not be credited
t
ssmen
sse
a
u
ch
S
26 basis.
$50 per member
and shall not exceed
ents
ssm
asse
y
enc
olv
21 ins
endar year.
28 ins urer in any 1 cal
shall be made
sment s for each account
(bl Class B asses
29
or insolvent
in which the impaired
30 separ ate1Y for each state
insurance at any
.
rized to transact
31 domestic insurer was autho
10
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time, in the proportion that the premi ums received -On b usiness
2 in such state by the impaired or insolvent insurer on policies
covered by such account for the last calendar year preceding
4 the assessment in which the impaired or insolvent insurer
5 received premiums bears to s uch premiums received in all iuch
6 states for such calendar year by the impaired or insolvent
insurer.

The assessments against member insurers shall be in

8 the propor tion that the premiums received on business in each
9

s uch state by each assessed member insurer on policies covered

10 by each acco unt for the calendar year pr eceding the assessment

11 bears to such premiums received on b usiness in each state for
12 the calendar year preceding assessment by all assessed membe r

13 insurers.
14

(c)

c;ass C assessments against member insurers for

15 each account shall be in the proportion that the premiums
16 received on b usiness in this state by each assessed member
17 insurer on policies covered by each account for the calendar
18 year pr eceding the assessment bear to such pr emiums received

19 on business in this state for the calendar year pr eceding the
� assessment by all assessed member insurers.

21

(d)

The amount-of any Class B or Class C assessment

22 shall be allocated among the acco unts in the propor tion that
23 the premiums received by the impair ed or insolvent insurer on
24 the policies covered by each acco unt for the last calend.ar
25

year preceding the assessment in which the impaired or

26 insolvent insurer received premiums bear to the premiums

27

r eceived

by such insurer in s uch calendar year on all covered

28 policies.
(e)
31

Assessments for funds to meet the requir ements -0f

the association with

r espect

to an impaired or insolvent
11
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insurer shall not be made until necessary to implement the
2 purposes of this act.
(fl

Classification of assessments under subsection (2)

4 and computation of assessments under this subsection shall be
5 made with a reasonable degree of accuracy, recognizing that
6

exact determinations may not always be possible.
(4)

8
9
10

The association may abate or defer, in whole or in

part, the assessment of a member insurer if, in the opinion of

the board, payment of the assessment would endanger the

ability of the member insurer to fulfill its contractual

11 obligations.

In the event an assessment against a member

12 insurer is abated, or deferred in whole or in part, the amount

regard to that account, including assets accruing from net
2 realized gains and income from investments. A reasonable
3 amount may be retained in any a�count to provide funds for the

4 continuing expenses of the association and for future losses

5 if refunds are impractical.
6

(71

It shall be proper for any member insurer, in

7 determining its premium rates and policyowner dividends as to

8 any kind of insurance within the scope of this act, to
9 consider the amount reasonably necessary to meet its
10

11

assessment obligations under this act.
(81

The association shall issue to each insurer paying

12 an assessment under this act, other than a Class A assessment,

13

by which such assessment is abated or deferred may be assessed

13

14

against the other member insurers in a manner_ consistent with

a certificate of contribution, in a form prescribed by the

14

department, for the amount of the assessment so paid.

All

15 the basis for assessments set forth in this section.

15 outstanding certificates shall be of equal dignity and

16

A
16 priority without reference to amounts or dates of issue.
17 certificate of contr_ibution may be shown by the insurer in its

(51

The total of all assessments upon a member insurer

17 for each account shall not in any l calendar year exceed 2
18 percent of such insurer's premiums written in this state

19 during the calendar year preceding the assessment on the

20 policies covered by the account.

If the maximum assessment,

18 financial statement as an asset in such form and for such

19 amount, if any, and period of time as the department may

20 approve.·

21 together with the other assets of the association in either

21

22 account, does not provide in any l year in either account an

22

23 amount sufficient to carry out the responsibilities of the

23 a proposed plan of operation and any amendments thereto

24 association, the necessary additional funds shall be assessed
25 as soon thereafter as permitted by this act.
26

(61

The board may, by an equitable method as

27 established in the plan of operation,· refund to member

Section 9.
(1) (al

Plan of operation.--

The association shall submit to the department

24 necessary or suitable to assure the fair, reasonable, and
25 equitable administration of the association.

The proposed

� plan of operation and any amendments thereto shall become
27 effective upon approval in writ_ing by the department,

� insurers, in proportion to the contribution of each insurer to

�

30 exceed the amount the board finds is necessary to carry out

30 effect·ive date of this act, or if at any time thereafter the

31

31

29 an account, the amount by which the assets of such account

during the coming year the obligations of the association with
12
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(bl

If the association fails to submit a suitable

29 proposed plan of operation within 180 days following the
association. fails to submit suitable amendments to the plan,
13
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the department shall, after notice and hearing, adopt such

2 reasonable rules as are necessary to effectuate the ·provisions
3 of this act. -Such rules shall continue in force until

4 modified by the department, or superseded by a proposed plan
5

8

submitted by the association and approved by the department.
(21

All member insurers shall comply with the approved

(JJ

The plan of operation shall, in addition to

(al

Establish procedures for handling the assets of

plan of operation.

9 requirements enumerated elsewhere in this act:
ll the association.
12
13
14

(b)

Establish the amount and method of reimbursing

(c)

Establish regular places and times for meetings of

(d)

Establish procedures for keeping records of all

members of the board of directors under section 6.

15 the board of directors.
16

11 financial transactions of the association, its agents, and the
18 b oard of directors.

19

(el

Establish the procedures whereby selections for

20 the board of directors shall be made and submitted to the
21

22

department.
(fl
(gl

Contain additional provisions necessary or proper

25 for the execution of the powers and duties of the association.
26

(4)

The plan of operation may provide that any or all

V powers and duties of the association, except those under

28 paragraph (cl of subsection (101 of section 7 and section 8,
29

are delegated to a corporation, association, or ·other

30 organ1zation which performs or will perform functions similar
31

to those of this association, or its equivalent, in two or
14
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Such a corporation, association, or organization

2 shall be reimbursed for any� payments made on behalf of the
3 association, and shall be paid for its performance of any
4 function of the association.

A delegation under this

s subsection shall take effect only with the approval of both
6 the board of directors and the department, and may be made
only to a corporation, association, or organization which
8 extends protection not substantially less favorable and
9 effective than that provided by this act:

10

Section 10.

11

(ll

12

(a)

13

Duties and powers of the department.-

The department shall:

Upon request of the board of directors, provide

the association with a statement of the premiums in each of

14 the appropriate states for each member insurer.
(bl

When an impairment is declared and the amount of

16 the impairment is determined, serve a demand upon the impaired
17 insurer to make good the impairment within a reasonable time.
18

Notice to the impaired insurer shall c�nstitute notice to its

19 shareholders, if any.

The failure of the insurer to promptly

20 comply with ,such demand shall not excuse the association from
21

Establish any additional procedures for

23 assessments under section 8.
24

more states.

22

the performance of its powers and duties under this act.
(cl

In any liquidation or rehabilitation proceeding

23 involving a domestic insurer, be appointed as the liquidator
24 or rehabilitator.

If a foreign or alien memb€� insurer is

25 subject to a liquidation proceeding in its domiciliary

26 jurisdiction or state of entry, the department shall be

27 appointed conservator.
28
29

(21

The department may suspend or revoke, after notice

and hearing, the certificate of authority to transact

30 insurahce in this state of any member insurer that fails to
31

pay an ass·essment when due, or fails to comply with the
15
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approved plan of oper·ation of the association.

As an

2 alternative, the department may levy a forfeiture on any

3 member insurer that fails to pay an assessment when due.

Such
4 forfeiture shall not exceed 5 percent of the unpaid assessment
5 per month, but no forfeiture shall be less than $100 per

6

month.

10 being appealed.

Any final action or order of the department
11 shall be subject to judicial review in a court of competent
12 jurisdiction.
(4)

The liquidator, rehabilitator, or conservator of
14 any impaired insurer may notify all interested persons of the
15 effect of this act.

16

Section 11.

Prevention of insolvencies.--To aid in the
17 detection and prevention of insurer insolvencies or
18 impairments:

19

20

(1)

5 companies seeking admission to transact insurance business in

22 completed or in process, of any member insurer that such
23 insurer may be an impaired or insolvent insurer.
(bl

To furnish to the board of directors any available
25 NAIC Early Warning Tests developed by the National Association

� of Insurance Commissioners.

The board may use the information
� contained therein in carrying out its duties and
� responsibilities under this section. Such report and the
29 information contained therein shall be kept confidential by

30 the board of directors until such time as it is made public by
31 the department or by any other lawful authority.
16
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this state.
(3)

The board of directors may, upon majority vote,

8 make reports and recommendations to the department upon any

9 matter germane to the solvency, liquidation, rehabilitation,
10 or co_nservation of any member insurer or germane to the

11 solvency of any company seeking to do an insurance business in
12 this state.

Such reports and recommendations shall not be

13 considered public documents.
14

(4)

It shall be the duty of the board of directors,

15 upon a majority vote, to notify the department of any
16 information indicating any member insurer may be an impaired
17 or insolvent insurer.
18

It shall be the duty of the department:

(al To report to the board of directors when it has
21 reasonable cause to believe from any examination, whether

24

3 matter affecting the department's duties �nd responsibilities
4 regarding the financial condition of member companies and

Any action of the board of directors or of the

8 association may be appealed to the department by any member
9 insurer if such appeal is taken within 30 days of the acti'on

The department may seek the advice and

i recommendations of the board of directors concerning any

6

(3)

13

(2)

·(S)

The board of directors may, upon majority vote,

19 request that the department order an examination of any member
20 insurer which the board in good faith believes may be an
.- '21 impaired or insolvent insurer.

Within 30 days of the receipt

22 of such request, the department shall begin such examination.

23 The examination may be conducted as a National Association of
24 Insurance Commissioners examination or may be conducted by
25 such persons as the Insurance Commissioner· designates.

The

� cost of such examination shall be paid by the association, and
27 the examination _report shall �e treated in a manner similar to
� other examination reports.

In no event shall such examination

29 report be released to the board of directors prior to its
30 releas"e to the public, but this shall not preclude the

31 department- from complying with subsection
17

(1).

The department
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insurer, or upon the order of a court of competent

the board of directors when the examination is

The request for an examination shall be kept o n
file by the department, but it shall not be open to public

2 jurisdiction.

completed.

3 of the association to render a report of its activities under

4 inspection prior to the release of the examination report to
5 the public.

4 section 13.
(3)

The board of directors may, upon majority vote,
make recommendations to the department for the detection and
(6)

6 under this act, the association shall be deemed to be a
8 assets attributable to covered policies reduced by any amounts

(7) The board of directors shall, at the conclusion of
10 any insurer insolvency proceeding in which the
association was
11 obligated to pay covered claims, prepare a report
to the
12 department containing such informa
tion in its possession
13 relating to the history and causes of
such insolvency. The

15
16

9 to which the association is entitled as subrogee pursuant to
10 subsection (8) of section 7.

20

board shall cooperate with the boards of directors of guaranb
y
associations in other states in preparing a report on the
history and causes for insolvency of a particular insure
r, and

Section 12.

28 negotiations or meetings shall be made public only
upon the
29 termination of a liquidation, rehabilitation, or conserv
ation
30 proce�ing involving the impaired or insolve
nt insurer, upon

31

the termination of the impairment or insolvency of the
18
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13

obligations of the· impaired or insolvent insurer as required

14

by this act.

15

used in this subsection, is that proportion of the assets

16

which the reserves that should have been established for such

19

20

An asset attributable to covered policies, as

impaired or insolvent insurer.
(4) (al

Prior to the termination of any liquidation,

n reh�bilitation, or conservator proceeding, the court may take

22 into consideration the contributions of the respective

23 parties, including the association, the shareholders and

(2)

26 discuss the activities ·of the association in carryin
g out its
27 powers and duties under section 7. Records of such

used to continue all covered policies and pay all contractual

18 established for all policies of insurance written by the

Miscellaneous provisions.--

Records shall be kept of all negotiations and
25 meetings in which the association or its
representatives

12

17 policies bear to the reserves that should have been

(!) No provision of this act shall be construed to
2l reduce the liability for unpaid assessments
of the insureds of
22 an impaired or insolvent
insurer operating under a plan with
23 assessment liability.

24

Assets of the impaired or

11 insolvent insurer attributable to covered policies shall be

17 may adopt by reference any report prepar
ed by such other
18 associations.
19

For the purpose of carrying out its obligations

7 creditor of the impaired or insolvent insurer to the extent of

8 prevention of insurer insolvencies.

14

Nothing in this subsection shall limit the duty

24 policyowners of the insolvent insurer, and any other party

••

25 with a bona fide interest, in making ·an equitable distribution

26 of the ownership rights of such insolvent insurer.

In such a

27 determination, consideration shall-be given to the welfare of
28 the policyholders of the continuing or successor insurer.
29

(b)

No distribution to stockholders, if any, of an

30 impaired or insolvent insurer shall be made until and unless
31

the total amount of val id claims of the association for funds
19
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expended in carrying out its powers and duties under section 7

2

wit� respect to such insurer have been fully recovered by the

3 as;s_oci,a;ion.

4

(5)

(al

If an order for liquidation or rehabilitation

5 of an insurer domiciled in this state has been entered, the ,
6 receiver appointed under such order shall have a right to
7 recover on behalf of the insurer, from any affiliate that

8 controlled it, the amount of distributions, other than
stock
9 dividends paid by the insurer on its capital stock, made
at

10 any time during the 5 years preceding the petition
for
11 liquidation or rehabilitation subject to the limitations of
12 paragraphs (bl, (c), and (d).
13
14
15

(b)

No such dividend shall be recoverable if the
insurer shows that when paid the distribution was lawful and
reasonable, and that the insurer did not know and could not

reasonably have known that the distribution might adversely
17 affect the ability of the insurer to fulfill its
contractual

16

18 obligations.

Any person who was an affiliate that controlled
� the insurer at the time the distributions were paid shall be
(c)

19

21 liable up to the amount of distributions he received. Any
22 person who was an affiliate that controlled the insurer at
the
23 time the distributions were declared, shall be liable
up to
24 the amount of distributions he would
have received if they had
25 been paid immediately. If two persons
are liable with respect
� to the same distributions, they shall be jointly and severally

27 liable.
28

(d)

The maximum amount recoverable under this

� subsection shall be the amount needed in excess of all
other
30 availa1J le assets of
the
ins.olve
nt
insurer
to
pay
the
,
31 contractual obligations
of the insolvent insurer.
20
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1

(el

If any person liable under paragraph (cl is

2 insolvent, all its affiliates that controlled it at the time
3 the dividend was paid, shall be·jointly and severally liable

4 for any resulting deficiency in the amount recovered from the
5 insolvent affiliate.
Section 13.

Examination of the association; annual

report.--The a_ssociation shall be subject to examination and
a regulation by the department. The board of directors shall
9 submit to the department, not later than May l of each year, a
10

financial report for the preceding calendar year in a form

11 approved by the department and a report of its activities
12

13
14
15

16

17
18
19

during the preceding calendar year.
Section 14.

Tax exemptions.--The association shall be

exempt from payment of all fees and all taxes levied by.this
state or any of its subdivisions, except taxes levied on real
property.

Section 15.

Immunity.�-There shall be no liability on

the part of and no cause 9f action of any nature shall arise
a9.ainst any member insurer or its agents or employees, the

� association or its agents or employees, members of the board
21
22
23
24

of directors, or the department or its representatives, for
any action taken by them in the performance of their powers
and duties under this act.
section 16.

Stay of proceedings.--All proceedings in

25 which the insolvent insurer is a party in ·any court in this
� state shall be stayed 60 days from the date an order of

v liquidation, r�habilitation, or conservation is final to
28 permit proper legal action by the association on ·any matters
� germane to its powers or duties.
30
• Section 17. Reopening default judgments.--As to
31

judgment under any decision, order, verdict, or finding based
21
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to have such judgment
, fauii/f�; ��sociation may apply
that made such j,udgment and shall

4

*****************************************
2

�e permj-tted to defend against such suit on the merits.
section 18. Prohibite4 advertisement of insurance

3
4

5 guaranty association act in sale of insurance.--No person
6 shall make, publish, disseminate, circulate, or place before
7

5
6

the public, or cause directly or indirectly, to be made,

7

8 published, disseminated, circulated or placed before the

8

9 public, in any newspaper, magazine or other publication, or in
10
11
12

9

the form of a notice, circular, pamphlet, letter or poster, or

10

over any radio station or television station, or in any other

11

way, any advertisement, announcement or statement which uses

17

13 the existence of the Insurance Guaranty Association of this
14
15
16
17

13

state for the purpose of sales, solicitation, or inducement to

14

purchase any form of insurance covered by the Florida Life and

15

Health Insurance Guaranty Associati_on Act. However, this

16

section shall not apply to the Florida Life and Health

17

18 Insurance Guaranty Association or any other entity which does

18

" not sell or solicit insurance.

19

20

20

21
22

Section

19.

If any provision of this act or the

application thereof to any person or circumstance is held

21

invalid, the invalidity shall not affect other provisions or

22

23 applications of the act which can be given effect without the

23

24

24

25

invalid provision or application, and to this end the

provisions of this act are declared severable.
Section 20.

26
27

This act shall take effect October l,

1979.

28
29
30
31

22
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25

SENATE SUMMARY

Creates the Florida Life and Health Insurance Guaranty
Association. Requires life and health insurers and
insurers issuing annuities to participate in the
association. Provides that a health insurance, life
insurance, and annuity account be maintained by the
association. Provides for election of a board of
directors comprised of not less than five nor more than
nine member insurers. Members of the board are ·selected
by the member insurers and must be approved by the
·oepartment of Insurance. All member insurers must be
fairly represented on the board. Provides for
reimbursement of board members' expenses, but members are
not otherwise compensated. Establishes powers,
responsibilities, and duties of the association.
Authorizes the board of directors to assess member
insurers to provide funds necessary to carry out duties
of the association. Provides for three classes of
assessments. Provides formula for assessments.
Authorizes refund to member insurer of any excess funds.
Requires the association to submit a plan of operation to
the Department of Insurance. Authorizes the department
to promulgate rules if a suitable plan of operation is
not submitted within 180 days of the effective date of
the act. Prescribes the duties and powers of the
Department of I_nsurance relating to the association.
Provides that the department shall aid the association,
in detecting and preventing insurer insolvencies or
impairments. Requires the association to keep records of
all negotiations and meetings wherein are discussed the
activities of the association. Provides that the
association is a creditor of an impaired or insolvent
insurer for certain purposes. Establishes guidelines for
· the distribution of ownership rights, assets, and
dividends of .an insolvent or impaired insurer •
Authorizes the department to examine and regulate the
association. Requires submission by the association of
an annual report to the department. Exempts the
association from state and local taxes except for real
property. Gives immunity to the department, the
association, and members in performing their duties.
Provides for stay of proceedings and reopening of default
judgments under prescribed circumstances. Prohibits the
advertisement of the Insurance Guaranty Association Act
in the sale of insurance.

26
27
28
29
30
31

23
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STATEMENT OF
HONORABLE BILL GUNTER
STATE TREASUR� AND INSURANCE COMMISSIONER
-IN ·SUPPORT· Of. HOUSE BILL · 1359
JO ESTABLISH A LIFE AND
· HEALTH INSURANCE GUARANTY FUND
HOUSE INSURANCE COMMITTEE
THURSDAY, MAY 10, 1979

Chairman Sadowski, distinguished members of the House Insurance Committee:
The insurance buying consumers of Florida are fortunate·to have a man· of

the stature and reputation of Speaker-Designate Ralph Haben championing the

a

cause for ·Life and Health Insurance-Guaranty Fund.

House Bill 1359 ·under consideration today is the National Association of

Insurahce--Cornmissioners adopted model act with certain .changes to comply with

the Florida Statute. The insurance industry through· its various life insurance
company :c.omtttees participated in the drafting of _this ·model act.

The American Council· of Life Insurance has endorsed �the NAIC model.
Twenty-five states alr�ady.recognize the need for such a fund. Its
•

:.0,-

•

•

Purpose-i- s- s.imply to insu.re that_ clailllS will be paid ·and co�erages extended

._, -.·should consumers be unrortunate enough to choose a 'life or health insurance
company that"' :for whatever reason, goes broke.
The question is the �ame as that which confronted the 1970 Legislature

when it-established a Florida
Insurance Guaranty Association
to provide
'
;
· · _·protection to
.

,;' :..,- .of

,.

consumers in the ·property and casualty.·lines, after·.'th� ·failure

State --fire and casualty Company, a Florida domestic. insurer·. then- ba�ed in
"

' ; -;---· Miami •

even· more comp_elling to expand the guaranty .:fund concept to·
life and health insurance because of real human tragedies that have occu\red

; _ ·.,: Yet-;-t-ts:

Without it. We have the potential to avoid needless repe�i�ion of similar

· hardshipsr

Some of the members of this Committee have reviewed a.sampling of our

case files in which consumers, through no fault of their own, became liable
for claims ranging from $200 to $20�000 when a company went broke.

- 2 It affects not only individuals but employee groups as well as happened
in the case of the Sarasota County School Board which payed more ·than $130,000
. .. .
in outstanding-claims and the members of -the Seminole.County Teac�ers Association
who became liable for _$60,000 in claims when a·company·failed.
The need for a Life and Hea-lth Guaranty Fund has been the subject of
strong edttorial support in recent days. · The Tampa Tribune, ··the Miami' Herald,
. the Lake1and · .Ledger, the Tallahassee Democrat',. Cocoa Today and other newspapers
have taken--a.-stand
in favor of this
legislation.
.
.
.

.

.

,

When all is said· and done, what this bill simply does ·is guarantee that

J_

�'

.

claims -�1-,ll--be settled and coverages extended when a company fails, be it through
-.•
mismana9�t, fraud br simply bad.·economic times�
Clea't1y_;-·-the question· is ·not· who •is at fault when a· company goes bust ..
"lt is.. who ·;s in the best position to pay the claims -�nd protect the con

sumer • .:.:.to

quote one recent editorial in favor of the bill:

0

The policyholders

are protec.tf!d and·the integrity of the industry is protected 9 "
.-· A·Life-and ·Health_ Insurance Guaranty Fund is overdue in Florida, and I

urge each rpember -of this Co11111ittee · to support' Mr.,. ·Haben • s bil 1.

Cornm.entary
-

- - --- ·-

'

'

I

�
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1 n'sure. :the Insurers
-

�'4 :.,; .
,'.

.

.

.

;. . -:
.'

· · · : 'A bill State Insurance Com- : 000. in· one county's tax rno�e·y
missioner Bill Gunter is pushing that went to protect county and
.- . in: the Legislature is meetirig in- school employees from loss after
.explicable i ndifference· a qiong_ ::'.·their group insqrer became in·
. legisla tors-and inexplicable op-. 1· s9Ivent..
·· - ;" '.,:. · ·' '._ . ·
i; '•.. ':· _
· position.from insurance ffrmS: :·
..
Florida has_ had such a guru-- :- -.
for automobile insur- .
It would e�tablish a ·life a nd anty -fund
1
.heal th insuraiice-°guar�nty fund ance for .almost ;{ decade now, ·
-to protect policyholders from the ·· and it has worked w�ll. _Almost
- -·bankru ptcy··or insolve ncy of half the states have a similar.
' .their insurers. In the past dee·- plan for life and health insur - ; • - · · . ·
· ade, financia� -distress of four ance. so legislators would not be · · .such _firms in Florida (a' fifth is: e· mbarking in unch a rted legal _-. __: _
_ ' expected to go into r�eivership waters by adopting Gunter's bill. _
., : - - · ·: next.. week) has cost more ·than
incost
't
e
me
wouldn
asure
.
Th
·
l· �•. 10;000 Floridianssom� $�0 mi
surers a cent of their profits. No . .
- - lion to-$12 million. ·, ; ._ ··..
-?:
!llo ?ey would _h a ve to- b� put up .,, .:-·:
until a firm failed.·Then
it would _
· S�me- settlements . are still · be prc,..rated among all compa- .'. : _:>· .
pendin& but ' o_f · those .. a!ready ._ nies, and in no case could be
· · ··
:-completed,• P?hcyholders have more. than 2 percent of pre• : : :
_ averaged. getting back only 4o miums. Dividing · up ·a failed · - ·
·
percent of the :cash �urre.nrler firm's uninsurable policyholders
·. · · '
val ue·· due th�m. What 5 worse , on ,a pool basis likewise would
many elderly people have peen
impact. Moreover-, .. :·
_ ·unable to get replacement _msur- . ·hGave little
'
unter s bil l specifically says all .
�nce_because�0 ch�g:s .i�. their · costs of the guaranty fund to ;
physical condition. _ . ·' ' \ _
. -\ each insurance firm exceeding
.,
:. '_·;
$50 may
be deducted from that
f
If the overall figures don't firm's state corpor ate income:
� ·
: : :_
·
sound distressing enough, some tax.
specific cases· cer tainly d o.
There's .the el�erly widow stuck
_ It is easy to say, "My insur- with a $21,000 ·hospital bill be- ance company is big and will ·
c a use the insurance company never go broke - it couldn't ·
which should have paid it for her happen to me." But wha t Gun
cancer-stricken .husband. folded. , t er's measu r e propo ses to
There's another widow who was 'remedy is happening to _too
due $106,000· for h�r �usband's . many Floridians, and they de
accidental death, and collected serve insurance against their in
not a cent. There•�__about $�70,- surers' financial failure..
... �. :•
.
.

•
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�
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. .

..

doesn't.· insure· anybody·: 'money be posted in advance; it merely,·
ag.ainst: anything- unless .there is. imposes a potential after-the•fact obliga- ·:
. .
m� available to pay off. potential tion on the companies to chip in on a pro .
: ·claimS;. Without a financial guarantee, a. rata _basis if one of their brethren fails -:.
� po�icy-Islittle-bettefthan a bet. :· ·, '. -· , and leaves policyholders in .the·· lurch.\
: · �(J'rid.ians--who buy auto-insurance or., without. protection they already have .:
. _wqrk�• compensation have ample se-:., paid for. The contribution , if any. could, �
_ curlty--in the- form' of a g\tiranty fund then be deducted from t.he firms• corpo-· ·
. .against: the- failure of-_ the company,. that., rate-profits tax.
· · . · · . . .. _- :·..� .
·.· sold_the. .policy•...But people .who buy,·· There is reported to be heavy
pressure'.,
. :· .health.or life insurance in Florida - Un-·. against ·this· bill emanating from the ·
· : like those in 24 othe.r states - have no Jacksonville· headquarters of the state's .
. : s�c� protectjon:· The Legislature should : large a�d powerful life�insurance indus-·. : ·
: fill that g� by passing a guaranty-fund · try. That industry is largely unregulated
· . bill now -pending in the House Insurance . 1now in comparison with auto and some- · ·
· · · · · · -t. ·
otlier kinds of insurance, and· no doubt
: : Co�
. :· · · lt's:--nbt t00much to require of compa- its leaders want to keep it that way•
To the extent that freedom Is .exer.: ·nies seHms lucrative life. and health in•
surance--policies·that they_ commit_ them- cised responsibly, insurers or any·other".
. se,ves to an industry fund that would private industry should have it. But it's ·
• · pay claims, only if an indivldual company hardly an example of · responsibility
· .. goes broke� People in the industry know::, when an industry fights again�t a plan ta :, · ..
: -which firms are in trouble, and the guar-:., guarantee that the public ls not cheated:�
· anty-fund board easily could prevent a ?'by members of the brotherhood.' ' · · ·._
·. bankruptcy by alerting !:he· insurance � \, :: · 'l'.wo insurance companies ·ha.ve- d�. ·
: partment. ·• -'
· . · ,-. · '::: · .. ·, · '· faulted in Florida in this decade. Those,
· · - It .all the- _companies remain- solvent, failures are estimated to have cost poli- none woul¢ pay more: than a nominal cyholders $4.5 miltion, of · which only '
· registration fee foi the guaranty associa.;: . $2.5 million is expected to ever be recovtion's administration. The bill, sponsored · ered. Florida families who paid for pro. by Speaker"'4esignate Ralph Haben and · tection have to swallow the loss of the
supported by Insurance Commissioner other $2 million. Such a loss ·should
· · .Bill Gunter; would. not require that nev�· be l't:nnitted _to occur �gain.

�t. Prtrrsburg tl:imrs

editorials

•
.
• r our paper is
· OJ
· "Tlie pol"icy
L·ery simpl
e - merely to tell the truth."
·

22A

Paul Poynter, 1875-1950

Nelson Poynter, 1903-1978

WEDNESDAY, MAY 9, 1979

•�suring insurance

ida residents who bought either home- ·
A .hospitalized· St..Petersburg man
owners or auto insurance from Reserve
· i-an---up medical bills totalling $11,Insurance, another American Reserve
_613,.64. Not to worry, however. His
_ healili insurance would pick up most of subsidiary, are safe, he said, no matter
what happens. That is because proper· the:1:ab...But before paying off. the inty-casualty insurers in Florida have set
sutanee company. went broke.· And
up a guaranty fund to protect policy
guess...who, at last.account, was being
holders against any company's failure.
asked.to- make good on the bills?
And that is precisely the kind of
·_ The ·same insurance company infund Gunter now wants set up by firms
· --smedthe-life of a Tampa inan who died
selling life or health insurance in the
of a heart attack. The widow had countstate. His bill to require this comes up
:eel on· the $10,000 proceeds- as the nest
this week in a House insurance subcom.:..egg._around which to re--establish hermittee, against firm opposition by in--self. Nomatter about the annualpremi. -UmS they had paid. over the yeara. She · dustry lobbyists•
.
· ·. .
. ·. · \ ,,::couldn.'t collect.. ·
. ·---OBVIOUSLY, some paperwork,:
·. '·.-/·;;.·": 'UNFORTUNATELY, that was,
regulation, supervision and. at least. a
.:__ancLthat is,. the risk a Floridian takes · nominal cost to them are involved. But
what insUl'ance companies sell is c�nfi··u�in-buying either health or life inde.nee and prudent avoidance of risk..
-sura.nc.e.. Of the 500-plus- companies
_· �lling policies in the state in these The whole industry suffers when one of
_ ;;.fields-, twe or three every year. are likely . its members defaults. So it beats us .
wl;ly they should oppose it. . · ·.,
· · ,,
· to-default.
Under the bill aS- proposed. they · ·
ov�r
in
got
ones-that
big
Two
·
their
.
wouldn't pay anything unless_some-~
... ,�nthepast severalyearsleftFlorbody defaulted.Then they would" all be
· ·· . -. ._ \ :)· -ida clients holding the bag for $4.5, . ,, . . million�. about half of which they may · · assessed, on a pro rata basis no.t to
n,ever- recover. At beat, s.attlements in · ·. exceed 2 percent of each "fiTm's Florida
sueh liquidationS'can drag on for years. premiums, to continue the coverage inThis is an intolerable situation. And _ volved or to pay any claims in default.·
And even that wouldn't really cost i
if Insurance Commissioner Bill Gunter
is right, it could get worse in a hurry. · them anything. Because whatever eaeh , i ·
That is because..another big insurance ' ,, ..firm is required to kick in to the fund. - i
firm, American Reserve Group, now fit could later charge off as a credit_ : ·
finds itself with liabilities in excess of · against income tax due the state. Thus,
_ in the end, the costs will be borne. by
assets. ·
the public.
GUNTER SAID 11;435Floridians
SIMILAR FUNDS have already
· holding life policies with American Re
been set up in 25 states, according to
serve Life. Insurance, for which they
paid $2.2-million in premiums last -Gunter. We hope the Legislature now
will add Florida to the national list. It's
year, could lose both their protection
probably too late to help policy holders
and their hope of reclaiming past pay
who have already· been hurt. But this
ments because of the parent firm's fi
urgent job should be done before anothnancial ills.
S�gnificantly, however, 115,000 Flor- . er insurer runs into trouble.
•.
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---As our editors see it '
:r"'

·: . :-.: ..:·•.,,. . ···, : :•. . . ·..· :..

i ·Guaran_ty ins.urance.
j plan proteCts· P,lJblic·
t

Evert ln your 20s you worried about
And, lt could happen here. It may in
what. would happen to your family when fact, be happening right now. The Illin'ois
� youdied.No problem,the agent toldyou a Insurance Department is seriously con
�
,.. good fife. Insurance program would pr�• sidering placing the American Reserve
tect them..
Group in receivership, the first step to
*
ward liquidation. If that happens 1148:i
Surel:twas·expe.nsive,and sometim�- Florida
i,.
covered by the �onipa,. it meant the family had to go without ny's life residents
and credit life insurance policies
other-things such as a vacation,
l:fdt
it
was
·
will find themselves ,qithout protection.
» worth it,. you figured.
A bin to protect Floridians from fu•
�
�
So, .{or "'20' years you faithfully paid
collapses of life and health" insur
: the premiums. The notices from the com- ture
ance companies will be considered by the
:t pany told you that not only wereyou pro- House
Committee Thursday. It
'f viding .�mily protection in the event of should Insurance
become law.
your death, but-you were also building up
•
a niee-casll .value in your policy.
There is already evidence that such a
law - which would create the Llfe, Acci
Then came-the notice from the insur- · dent
Health Insurance Guaranty c,._ ancedepartment:Your insurance compa- Fund and
- will work in Florida. In 1970, ·
ny had.::gone,. under. Its home state had following
spectacular Mafia-linked
ordered.11.s assets liq uidated. Someday its collapse ofthe
Miami-based
State Fire Insur
policyassets would be divided among its
ance Co., a similar fund was created for
holders •and· creditors. But that division the
fire and casualty field.
might, be decades away and pennies on
the dollar
Since
then, the fund, financed by as
:
. ..
sessments of other companies doing the
New msurante, if your health exam sa1:1e
businesaln Florida,has paid
; was good, would cost you 10 times what cla typeof
s of ��re than $45 million, includ:t you had beell',paying. After all, you wer e · in un
g $18 m1lho� after the collapse of a
� much older-thB;n you were when you ap- · single
major firm, Gateway Insurance
� piled for that first policy and, therefore, Co.
a much greater risk. .
.
Drivers who would have gone without
Twenty-five states have passed laws injury
;J'
payments have received them.
,. to assure that their citizens will never be Faith in
the insurance industry as a
.
ori
has
Fl
drama.
not
part
da
a
a
of.such
1
whole has been. maintained. All sides
l
_ have profited.
1 . Those in th� lns'uran� lrid�try who
are opposing the current bill make a seri. ous mistake. The cost to them will be
minimal because corporate profit tax·
offsets are provided, . . .
.
Their argument tliat the bill simply
�" protects t!Je,p�or,ly managed eompany at
th� expetrse 't>f"tlre •well"n.llr company,'! o
misses the point. The failing companies
are not protected; they are out of busi
ness. The policyholders are protected· the
integrity of the industry is protected'.
The well-run companies should wel
: come the suarant�lan and use j,t!'at,'11
� v�cle..fo111;pressiirfng tlie lillorida<lnsur
.... ance b�partmenf to· tightly regulate
ery company doing business In the state
so there win be no more failures.
They should not abandon those who
put th.,1r faith - and their money - In
the lnst1rance Industry for years. To do
that would not simply be cruel, It would
be ext,emcly poor business judgment .

1
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HB1.359

'By Representative Haben
A bill to be entitled
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An act relating to insurance; creating the
Florida Life and Health Insurance Guaranty
Association; providing short title and purpose;
providing definitions; requiring certain
insurers to participate in the association;
providing that certain accounts shall be
maintained by the association; providing for a
board of directors; providing for election and
compensation of board members; providing the
duties, responsibilities, powers and functions
of the association; providing for assessments
and a limitation on same; providing for credits

and conditions thereof; providing for the

submission of a plan of operation to the

16

Department of Insurance; providing for the

0 CV

L.C

17

"'E
3: ...

18

suitable plan of operation is not submitted;

::, Cl)

E ._
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�-............_
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adoption of rules by the department if a
prescribing the duties and powers of the

19

Department of Insurance with regard to the

20

association; providing certain procedures for

21

the detection and prevention of insurer

22

insolvencies; providing for certain records and

23

24

limited confidentiality thereof; providing that

25

for certain purposes the association shall be

26
27

28
29

deemed a _creditor of an impaired or insolvent
insurer; providing guidelines for the

distribution of ownership rights, assets, and

dividends of an insolvent or impaired insurer;

30

provi,ding for examination and regulation of the

31

a$sociation by the Department of Insurance;
CODING: Words in_.,..,,_... type ore deletions from existing low; words underlined are additions.
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7
8
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11
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providing for an annual report by the
association to the department; p roviding that
with the exception of real property taxes, the
association is exempt from state and local
taxation and fees; providing immunity for the

16

1.17

association, its members and the Department of
Insurance in performance of their duties;
providing stay of proceedings and reopening of
circumstances; prohibiting advertisement of the
Insurance Guaranty Association Act in the sale

1.18

1.19

of insurance; providing an effective date.
l:enc

Short title.-- This act may be cited as the' 1.21

Section 2.

Purpose; construction.--The purpose_ of this

21 health insurance policies, annuity contracts, and supplemental

(2)

This act shall not apply to:

1.26/

4

(a)

That portion or part of a variable life insurance

1.26/

s

contract or variable annuity contract not guaranteed by an

7

(b}

That portion or part of any policy or contract

l.22

(c)

Any policy or contract or part thereof assumed by

1.31

10 the impaired or insolvent insurer under a contract of

1.32

"Account• means any of the three accounts created

1.33

section 4.

14

(l}

16

(2)

1S in section 5.

•Association• means the Florida Life and Health

17 Insurance Guaranty Association created in section 5.
18
20

(3)

•contractual obligation• means any obligation

under covered policies.
(4)

1.32

Definitions.--As used in this act:

13

W

1.23

1.26/

a under which the risk is borne by the policyholder.

U certificates have been issped.

Section 1.

annuitants, payees, and assignees of life insurance policies,

i.26/

3

11 reinsurance, other than reinsurance for which assumption

19 act is to protect policyowners, insureds, beneficiaries,
20

2 state.

9

17 •Florida Life and Health Insurance Guaranty Association Act.•

18

issued by persons licensed to transact such insurance in this

6 insurer.

default judgments under prescribed

14 Be It Enacted by the Legislature of the state of Florida:
15

1.16-

•covered policy" means any policy or contract set

n

out in section 3.

1.34
1.35
1.35
1.36

22

contracts, subject to certain limitations, against the failure 1.24·

22

of an insurer issuing such policies or contracts to perform

(5)

"Department• means the Department of Insurance.

1.36

23

23

its contractual obligations due to its impairment or

(6)

"Impaired insurer• means a member insurer deemed

1.37

24

25 insolvency, and this act shall be liberally construed to carry
26 out its purpose.

27
28

Section 3.
(1)

Scope.--

This act shall apply to direct life insurance

� policies, health insurance policies, annuity contracts, and
W supplemental contracts with or without life contingencies
11

1.25

24

by the department to be potentially unable to fulfill its

2S contractual obligations and not an insolvent insurer.
26

(7)

"Insolvent insurer• means a member insurer which

27

becomes insolvent'and is placed under an order of liquidation,

1.26

28

rehabilitation, or conservation by a court of competent

1.26/l (

;29

jurisdiction.

1.26

30

31
2
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(8) •Member insurer• means any person licensed to
2 transact in this state any kind of insurance as set out in

1.40

2 supervision of the department, and shall be subject to the

3 section 3.
4

(9) •premium• means any direct gross insurance premium

s and any annuity consideration written on covered policies,
6 less return premium and consideration thereon and dividends
7 paid or credited to policyholders on such direct business.
8 Premium does not include premium and consideration on
9

contracts between insurers and reinsurers.
(10)

"Person• means any individual, corporation,

11 partnership, association, or voluntary organization.
12

(11)

•Resident• means any person who resides in this

13 state at the time a member insurer is determined to be an
14 impaired or insolvent insurer and to whom contractual

1.41
1.42
1.43
1.44
1.45
1.46

15 obligations are owed by such impaired or insolvent member
16

Section 5.

18

(1) There is created a nonprofit legal entity to be

creation of the association.--

19 known as the Florida Life and Health Insurance Guaranty
20 Association. All member insurers shall be and remain members
21 of the association as a condition of their authority to
22

transact insurance in this state. The association shall

1.47
1.47
1.48
1.49
1.50
1.50/1

23 perform its functions under the plan of operation established

24 and approved under the provisions of section 10, and shall

25 exercise its powers through a board of directors established

26

under the provisions of section 6.

For purposes of

27

administration and assessment, the association shall maintain

�

three accounts:

29

30
31

(a) The health insurance account;

(b) The life insurance account; and
(c) The annuity account.
4
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3 applicable provisions of the insurance laws of this state.

4

section 6.

5

(1) The board of directors of the association shall be

6

Board of directors.--

l.50/2
1.50/3

1.54
1.54

l,54/
1.54/

l.54/

7 insurers, serving te'rms as established in the plan of
8

operation. At all times at least one member of the board

1,54/

shall be a domestic insurer as defined in s. 624.06(1). The

1.54/

Tl subject to the approval of the department. Vacancies on the

1,54/

9

10. members of the board shall be elected by member insurers

12 board shall be filled for the remaining period of the term by

13 a majority vote of the remaining board members, subject to the

l.54/

14 approval of the department. Prior to the selection of the

l,54/

16 associat-ion, the department shall give notice to all member

1.54/

18 At the organizational meeting each member insurer shall be

1.54/

17 insurers of the time and place of the organizational meeting.
19 entitled to one vote, in person or by proxy.

If the board of

1.54/

20 directors is not elected within 60 days after notice of the
21

organizational meeting, the department may appoint the fnitial

22

members.

23

(2) In approving the election of members to the board,

24 or in appointing members to the board, the department shall

2 5 consider, among other things, whether all member insurers are
26

27
1,54

1,54/

comprised of not less than five nor more than nine member

15 initial board of directors and the organization of the

insurer.

l7

(2) The association shall come under the immediate

fairly represented,

(3) Members of the board may be reimbursed from the

�

assets of the association for expenses incurred by them as

29

members of the board of directors, but members of the board

30

31

shall not otherwise be compensated by the association for
their services,
5
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1.71
-'

.-....,,'.::,.. ;· ,., �-!: �_....- ;, _-__ .

the

��@¥"��1,}��jLof:cthe··impaired
�� L • ..,_

1.71
1.71/1

{�� 1 : ,_':-

-Guarant�e or reinsure, or cause to be guaranteed,
6 assumed, or reinsured, any or all of the covered policies of
(b)

9

Provide such moneys, pledges, notes, guarantees,

or other means as are proper to effectuate paragraph (a), and

10. assure payment of the contractual obligations of the impaired
11 insurer pending action under paragraph (a); and
12
13
14
15
16

17

1.73

8 protection substantially similar to that provided by this act

w

(4) {a)

of subsections (2) and (3), the association may impose a lien

12 on the premiums of any permanent policy or contract in

If a domestic insurer is an insolvent insurer, the

1.76
1. 77

13

insolvent insurer,
1.78

the insolvent insurer, and

Such lien may be enforced by a court of

1.

Finds that the amounts which may be assessed under

17

this act are less than the amounts needed to assure full and

18

prompt performance of the insolvent insurer's contractual

19

obligations, or that the economic or financial conditions as

1.78

20 they affect member insurers are sufficiently adverse to render

21

or other means as are reasonably necessary to discharge such

1.79

21

the imposition of policy or contract liens, to be in the

22

duties.

22

public interest; and

1.79

23

23

24

(3)

If a foreign or alien insurer is an insolvent

insurer, the association shall, subject to the approval of the

1.81

25 department:
26

(a)

Guarantee, assume, or reinsure or cause to be

'II

guaranteed, assumed, or reinsured the covered policies of

28

residents of this state;

29

30

(b)

Assure payment'of the contractual obligations of

the insolvent insurer to residents of this state; and

31
6
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1.82

2.0,

2.0/

U competent jurisdiction if the court:

Provide such moneys, pledges, notes, guarantees,

(c)

20

2.01

connection with any guarantee, assumption, or reinsurance

14 agreement made by it.
16

guaranteed, assumed, or reinsured the covered policies of the

2.0,

In carrying out its duties under the provisions

11

(2)

2. o,

9 for residents of this state.

1.75
1.75

(b) Assure payment of the contractual obligations of

7 jurisdiction or state of entry provides, by statute,

10

association shall, subject to the approval of the department:

18

4

6 has determined that the foreign or alien insurer's domiciliary

Loan money to the impaired insurer.

Guarantee, assume, or reinsure, or cause to be

3 duties.

1.73

1.74

1.8

2 or other means as are reasonably necessary to discharge such

5 However, this subsection shall not apply where the department

(c)

(a)

Provide such moneys, pledges, notes, guarantees,

1. 71/1

7 the impaired insurer;
8

(c)

2.

Approves the specific policy liens or contract

24

:liens to be used.

25

(b)

Before becoming obligated under the provisions of

2.7
2.8
2.9

2.10
2.10

26

subsections (2) and (3), the association may request that

2.10

'II

temporary moratoriums or liens be imposed on payments of cash

2.10

28

values and policy loans in addition to any contractual

29

provisions for deferral of cash or policy loan values.

Such

30 temporary moratoriums and liens may be imposed if they are
31

approved-by a court of competent jurisdiction.
7
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act within a

assets of the insolvent insurer as those possessed by the

2.10/5
(2) and

2 person entitled to receive benefits under this act.

of the

3

3.10

(9) The association's liability for the contractual

4 obligations of the insolvent insurer shall be as great as, but

insurers.

s no greater than, the contractual obligations of the insurer in 3.10,
6 the absence of such insolvency, unless such obligations are
7 reduced as permitted by subsection (4 ), but the aggregate

2.18

8 liability of the association shall not exceed $100,000 in cash
9 values, or $300,000 for all benefits including cash values,

an
or

the
to, proposals for

policies, of the

solvetit-'-insurer and the determination of the

2.19
2.20

13

3.0/1

14

.;c,�-.-;:'___ _

have assigned his rights under the covered
the association to the extent of the benefits

received, whether the benefits are payments of contractual
•23 obligations or continuations of coverages. The associa
tion
22

24 may require an assignment to it of such rights by any
payee,
25 policy or contract owner, beneficiary, insured, or
annuitant
26 as a condition precedent to the receipt of any rights
or
27 l>enefits conferred by this act upon such person.
The

28 association shall have subrogation rights against the
assets
-.29 of any insolvent insurer.

, ',- (b) · The subrogation rights· of ,the .association under
,31 _. this subsection shall :;have ,the 1same .prioHty ragainst;_ '.t:h_e
_•-,¥�•,<
_
_
30

12

2.21

l!cies and·contractual obligations.

,-'it$f;·ff�l t•"'Any person receiving benefits under this act

10
11

3.0/2

3.0/3

e· e

(10) The association may,
(a)

Enter into such contracts as are necessary or

(b)

sue or be sued, including the taking of any legal

proper to carry out the provisions and purposes of this act.

16
17

3.10,
3.16
3.17
3.17,

assessments under section 8.
(c)

Borrow money to effect the purposes of this act.

3.17,

18

Any notes or other evidence of indebtedness of the association 3.20

19

not in default shall be legal investments for domestic

21

3.0/6

n

3.0/7

25

(d)

Employ or retain such persons as are necessary to

3.21
3.22
3.23

perform such other functions as become necessary or proper

24 under this act.
(e)

Negotiate and contract with any liquidator,

26

rehabilitator, conservator, or ancillary receiver to carry out

V

the powers and duties of the association.

28
3.0/9

3.10,

15 actions necessary or proper for the recovery of any unpaid

22 handle the financial transactions of the association, and to

3.0/8

3.10,

with respect to any one life.

� insurers and may be carried as admitted assets.
3.0/4

3.10,

29
30
31

3.24
3.25

(f) Take such legal action as may be necessary to
avoid payment of improper claims.
(g)

Exer�ise, for the purposes of this act and to the

extent approved by the department, the powers of a domestic
9
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3.28
life or health insurer, but in no case may the association
2 issue insurance policies or annuity contracts other than those
3.29
3 issued to satisfy the contractual obligations of tpe impaired

4 or insolvent insurer.

5

Section B.

6

(1)

Assessments.--

3,30

For the purpose of providing the funds necessary

7 to carry out the powers and duties of the association, the

10

at such time and for such amounts as the board finds

11 necessary.
12

Assessments shall be due not less than 30 days

after written notice to the member insurers.
(2)

13

14 follows:

There shall be three classes of assessments, as

2 insurer in any l calendar year.

3.43

3

3.44

(b)

Class B assessments for each account shall be made

4 separately for each state in which the impai�ed or insolvent
5 domestic insurer was authorized to transact insurance at any

3,30

6

3,30/1

time, in the proportion that the premiums received on business

7

in such state by the impaired or insolvent insurer on policies

8

covered by such account for the last calendar year preceding

9

the-assessment in which the impaired or insolvent insurer

8 board of directors shall assess the member insurers,
9 separately, for each of the accounts referred to in section 5

insolvency assessments and shall not exceed $50 per member

3.30/2

10

3,30/3
3,34

11 states for such calendar year by the impaired or insolvent
The assessments against member insurers shall be in

13

the proportion that the premiums received on business in each

14

such state by each assessed member insurer on policies covered

3.44,

3 .44,

by each account for the calendar year preceding the assessment

16

17

other general expenses and for examinations conducted under

bears to such premiums received on business in each state for

17

the calendar year preceding assessment by all assessed member

18

the authority of subsection (5) of section 12 which are not

18

insurers.

19

related to a particular impaired or insolvent insurer.

19

(b)

20
21

Class B assessments shall be made, by the board of

directors for the purpose of carrying out the powers and

22 duties of the association under section 7, relating to an
23 impaired or insolvent domestic insurer.
(c)

24

Class c assessments shall be made by the board of

25

directors for the purpose of carrying out the powers and

26

duties of the association under section

27

insolvent foreign or alien insurer.

28

(3) (a)

7

relating to an

The amount of any Class A assessment shall be

29 determined by the board and may be made on a non-pro rata
30 basis.

Such assessment shall not be credited against future

31

CODING: Words in --i. "'-ti- typ• are deletions from existing 'law; words underlined .are additions.

( c)

Class c assessments against member insurers for

3 .44.

3.44,

20 each account shall be in the proportion that the premiums
21

received on business in this state by each assessed member

3.53

22 insurer on policies covered by each account for the calendar
23 year preceding the assessment bear to such premiums received

3.54

25 assessment by all assessed member insurers.

3.55

26

3.56

24 on business in this state for the calendar year preceding the
(d)

The amount of any Class B or Class C assessment

'I/ shall be allocated among the accounts in the proportion that
28 the premiums received by the impaired or insolvent insurer on

3.57

29 the policies covered by each account for the last calendar
_,- -30 year preceding the assessment in which the impaired or
31

10

3.44,

insurer.

15

16

3.44,

12

Class A assessments shall be made by the board of

(a)

3. 44.

received premiums bears to such premiums received in all such

directors for the purpose of meeting administrative costs and

15

3.44

insolven� insurer received premiums bear to the premiums
11
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received by such insurer in such calendar year on all covered
2 policies.
3

(e)

Assessments for funds to meet the requirements of

6 purposes of this act.
7

(f)

3.61

12 part, the assessment of a member insurer if, in the opinion of

3.65

13 the board, payment of the assessment would endanger the

In the event an assessment against a member

16 insurer is abated, or deferred in whole or in part, the amount

17

by which such assessment is abated or deferred may be assessed

20

(5)

The total of all assessments upon a member insurer

21 for each account shall not in any 1 calendar year exceed 2
22

percent of such insurer's premiums written in this state

23 during the calendar year preceding the assessment on the
24 policies covered by the account.

If the maximum assessment,

25 together with the other assets of the association in either
�
11
28

account, does not provide in any 1 year in either account an
amount sufficient to carry out the responsibilities of the

association, the necessary additional funds shall be assessed

29 as soon thereafter as permitted by this act.
30

31

(6)

The board may, by an equitable method as

established in the plan of operation, refund to member
12
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A reasonable

(7)

It shall be proper for any member insurer, in

11 determining its premium rates and policyowner dividends as to

3.66
3.67

3.8:
3.8:

14 assessment obligations under this act.

3.8:

15

(8)

The association shall issue to each insurer paying

16 an assessment under this act, other than a Class A assessment,

17 a certificate of contribution, in a form prescribed by the

18 department, for the amount of the assessment so paid.

3.68

3.81

12 any. kind of insurance within the scope of this act, to

13 consider the amount reasonably necessary to meet its

18 against the other member insurers in a manner consistent with
19 the basis for assessments set forth in this section.

3. 71

6 realized gains and income from investments.

10

3.64

15 obligations.

5 regard to that account, including assets accruing from net

9 if refunds are impractical.

The association may abate or defer, in whole or in

14 ability of the member insurer to fulfill its contractual

3. 7'

8 continuing expenses of the association and for future losses

9 made with a reasonable degree of accuracy, recognizing that

11

3 exceed the amount the board finds is necessary to carry out·

7 amount may be retained in any account to provide funds for the

8 and computation of assessments under this subsection shall be

(4)

3.7•

4 during the coming year the obligations of the association with

Classification of assessments under subsection (2)

10 exact determinations may not always be possible.

2 an account, the amount by which the assets of such account

3.60

4 the association with respect to an impaired or insolvent
5 insurer shall not be made until necessary to implement the

insurers, in proportion to the contribution of each insurer to

3.59

19 outstanding certificates shall be of equal dignity and

All

20 priority without reference to amounts or dates of issue.

A

21 certificate of contribution may be shown by the insurer in its

3.8•
4.1
4.2
4.3

22 financial statement as an asset in such form and for such

23 amount, if any, and period of time as the department may
24 approve. However, any-amounts offset pursuant to section 9

4.3/

� financial statements.

4.3/

25 shall not be shown as an asset of the insurer on any of its
11

Section 9. Corporate income tax offset.--A member

·28 insurer may offset against its corporate income tax liability

29 to this state the amount of an assessment described in section

31

8. For each year, the offset shall not exceed the insurer's

corporate income tax liability to the state and if the
13
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2

assessment exceeds the amount of the insurer's corporate tax

4.3/10

liability, the insurer may apply the excess to its corporate

4.3/11

3 income tax liability for future years.

Any portion of the

(d)
2

6
7

section 10.
(1) (a)

Plan of operation.--

The association shall submit to . the department

4

a a proposed plan of operation and any amendments thereto

9 necessary or suitable to assure the fair, reasonable, and

10. equitable administration of the association.

The proposed

11 plan of operation and any amendments thereto shall become
12
13

If the association fails to submit a suitable

14 proposed plan of operation within 180 days following the

4.9

(f)
(g)

Contain additional provisions necessary or proper

10 for the execution of the powers and duties of the association.
(4)

The plan of operation may provide that any or all

12

powers and duties of the association, except those under

13

paragraph (c) of subsection (10) of section 7 and section 8,

14 are delegated to a corporation, association, or other
15

organization which performs or will perform functions similar

4.24

more states
. .

4.24

4.10

17 the department shall, after notice and hearing, adopt such

4.11

19 of this act. such rules shall continue in force until

4.12

19 association, and shall be paid for its performance of any

4.13

21

subsection shall take effect only with the approval of both

22

the board of directors and the department, and may be made

23

only to a corporation, association, or organization which

18 reasonable rules as are necessary to effectuate the provisions
20 modified by the department, or superseded by a proposed plan

21

submitted by the association and approved by the department.

22

(2)

24

(3)

All member insurers shall comply with the approved 4.14

23 plan of operation.
The plan of operation shall, in addition to

26

(a)

Establish procedures for handlir19 the assets of

V the association.
3
29
30
31

(b)

Establish the amount and method of reimbursing

14
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18

shall be reimbursed for any payments made on behalf of the

17

Such a corporation, association, or organization

20 function of the association. A delegation under this

4.16

26

4.17

3

Establish regular places and times for meetings of 4.18

the board of d !rectors.

to those of this association, or its equival�nt, in two or

24 extends protection not substantially less favorable and

members of the board of directors under section 6.
(c)

16

4.15

25 requirements enumerated elsewhere in this act:

4.2.

Establish any additional procedures for

15 effective date of this act, or if at any time thereafter the
16 association fails to submit suitable amendments to the plan,

4.2,

8 assessments under section 8.

11

effective upon approval in writing by the department.
(b)

7

9

4.8

4.1

6 department.

4.3/14
4.6

Establish the procedures whereby selections for

(e)

5 the board of directors shall be made and submitted to the

4.3/14
4.3/14

financial transactions of the association, its agents, and the

3 board of directors.

4.3/13

4 assessment not offset within 5 tax years of said assessment
s shall not thereafter be offset by the insurer.

Establish procedures for keeping records of all

25 effective than that provided by this act.
V

Section 11.

Duties and powers of the department.-

(1)

The department shall:

(a)

Upon request of the board of directors, provide

29

the association with a statement of the premiums in each of

30

the appropriate states for each member insurer.

31

15
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(b )

When an impairment is de�lared and the amount of

5.2

_2 the impairment is determined, serve a demand upon the impaired 5.3
3 insurer to make good the impairment within a reasonable time.
4 Notice to the impaired insurer shall constitute notice to its

s

The fail�re of the insurer to promptly
6 comply with such demand shall not excuse the association from
shareholders, if any.

7 the performance of its powers and duties under this act.
(c)

8

9 involving a domestic insurer, be appointed as the liquidator
If a foreign or alien member insurer is

11 subject to a liquidation proceeding in its domiciliary
12

jurisdiction or state of entry, the department shall be

13

appointed conservator.
(2)

14

5.9

alternative, the department may levy a forfeiture on any

'

Section 12.

5.14,

Prevention of insolvencies.--To aid in the 5.14.

5 detection and prevention of insurer insolvencies or

5.14.

It shall be the duty of the department:

5.14,

To report to the board of directors when it has

5.14,

7
8

Such 5.13

( a)

10. completed or in process, of any member insurer that such
11 insurer may be an impaired or insolvent insurer.
12

(b )

NAIC Early warning Tests developed by the National Association

Any action of the board of directors or of the

25 association may be appealed to the department by any member

5.14
5.14/1

15 contained therein in carrying out its duties and
responsibilities under this section.

Such report and the

27 being appealed., Any final action or order of the department

� shall be subject to judicial review in a court of competent

5.14/2

5.14,

17 information contained therein shall be kept confidential by

18 the board of directors until such time as it is made public by 5.14,
20

the department or by any other lawful authority.
(2)

The department may seek the advice and

recommendations of the board of directors concerning any

5.14,
5.14,

22 matter affecting the department's duties and responsibilities
24 companies seeking admission to transact insurance business in

5.14,

25 this state.
26

26 insurer -if such appeal is taken within 30 days of the action

5.14,

The board may use the information 5.14,

23 regarding the financial condition of member companies and

(3)

5.14,

To furnish to the board of directors any available 5.14,

14 of Insurance Commissioners.

21

5.14

(1)

9 reasonable cause to believe from any examination, whether

19

forfeiture shall not exceed 5 percent of the unpaid assessment

23 month.

3 effect of this act.

16

5.12

22 per month, but no forfeiture shall be less than $100 per
24

5.8

5.11

As an

20 memb�r insurer that fails to pay an assessment when due.
21

5.7

insurance in this state of any member insurer that fails to

18 approved plan of operation of the association.
19

5.6

5.10

17 pay an assessment when due, or fails to comply with the

5.14

2 any impaired insurer may notify all interested persons of the

13

The department may suspend or revoke, after notice

The liquidator, rehabilitator, or conservator of

6 impairments:

· 5.9

15 and hearing, the certificate. of authority to transact
16

5.5
5.6

In any liquidation or rehabilitation proceeding

10 or rehabilitator.

5.4

(4)

V

(3)

The board of directors may, upon majority vote,

5.15

make reports and recommendations to the department upon any

28 matter germane to the solvency, liquidation, rehabilitation,

5.16

30

30 solvency of any company seeking to do an insurance business in

5.17

31

31

29

29 or conservation of any member insu·rer or germane to the

jurisdiction.

16
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this state. Such reports and recommendations shall not be
2 considered public documents,
3

(4) It shall be the duty of the board of directors,

5.18
5.19

4 upon a majority vote; to notify the department of any

s information indicating any member insurer may be an impaired

-

21.7-43-3-9
department containing such information in its possession
2 relating to the history and causes of such insolvency.

The

3 board shall cooperate with the boards of directors of guaranty

5.33

s history and causes for insolvency of a particular insurer, and

5.33

5.20

6 may adopt by reference any report prepared by such other

7

5,20

7 associations,

8 request that the department order an examination of any member

9 insurer which the board in good faith believes may be an

10 impaired or insolvent insurer. Within 30 days of the receipt

11 of such request, the department shall begin such examination.
12

The examination may be conducted as a National Association of

13 Insurance Commissioners examination or may be conducted by

5,20/1
5,20/2
5,20/3

14 such persons as the Insurance Commissioner designates. The

5.20/5

16 the examination report shall be treated in a manner similar to

5.20/6-

15 cost of such examination shall be paid by the association, and
17 other examination reports.

In no event shall such examination

18 report be released to the board of directors prior to its

5,20/7

19 release to the public, but this shall not preclude the

5.20/8

20 department from complying with subsection (1). The department

5.20/9

21

shall notify the board of directors when the examination is

22 completed.

Th.e request for an �xamination shall be kept on

23 file by the department, but it shall not be open to public
24 inspection prior to the release of the examination report to
26

Section 13.

9

(1) No provision of this act shall be construed to

10 reduce the liability for unpaid assessments of the insureds of
11 an impaired or insolvent insurer operating under a plan with
n assessment liability.
13

5.20/11
5.32

make recommendations to the department for the detection and

15 discuss the activities of the association in carrying out its
16 powers and duties under section 7. Records of such

5.33

29

5.33

30 any insurer insolvency proceeding in which the association was
31 obligated to pay covered claims, prepare a report to the
18
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5.33/1

5.33
5.39
5.40
5.40
5,41
5.42

17 negotiations or meetings shall be made public only upon the
18 termination of a 1iquidation, rehabilitation, or conservation

5.43

20 the termination of the impairment or insolvency of the

5.44

19 proceeding involving the impaired or insolvent insurer, upon
insurer, or upon the order of a court of competent

22 jurisdiction.

Nothing in this subsection shall limit the duty

5,44

24 section 14.
(3) For the purpose of carrying out its obligations

5.46

26 under this act, the.association shall be deemed to be a
27 creditor of the impaired or insolvent insurer to the extent of

28 prevention of insurer insolvencies.

(7) The board of directors shall, at the conclusion of

(2) Records shall be kept of all negotiations and

5.33

14 meetings in which the association or its representatives

25

(6) The board of directors may, upon majority vote,

Miscellaneous provisions.--

23 of the association to render a report of its activities under

25 the public.
27

8

21

5.20/10

5.33

4 associations in other states in preparing a report on the

6 or insolvent insurer.

(5) The board of directors may, upon majority vote,

5.33

5.47

28 assets attributable to covered policies reduced by any amounts
29 to which the association is entitled as subrogee pursuant to

5.48

30 subsection (8) of section 7. Assets of the impaired or

5.49

31 insolvent insurer attribu·table to covered policies shall be
19
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used to continue all covered policies and pay all contractual
2 obligations of the impaired or insolvent insure.r as required
3 by this act.

An asset attributable to cove.red policies, as

5.50
5.51

, used in this subsection, is that proportion of the assets
5 which the reserves that should have been established for such

5.52

6 policies bear to the reserves that should have been
7

established for all policies of insurance written by the

5.53

a impaired or insolvent insurer.
9

(4) (a)

Prior to the termination of any liquidation,

5.54

10

rehabilitation, or conservator proceeding, the court may take

11

into consideration the contributions of the respective

12

par-ties, including the association, the shareholders and

13

policyowners of the insolvent insurer, and any other party

14

with a bona fide interest, in making an equitable distribution

15

of the ownership rights of such insolvent insurer.

16

determination, consideration shall be given to the welfare of

5.55
5.56

In such a

17 the policyholders of the continuing or successor insurer.
18

5.58
5.59

(b} No distribution to stockholders, if any, of an

5.60

19 impaired or insolvent insurer shall be made until and unless
20 the total amount of valid claims of the association for funds
21

expended in carrying out its powers and duties under section

7

5.60/1
5.60/2

22 with respect to such insurer have been fully recovered by the
23

24

If an order for liquidation or rehabilitation

25 of an insurer domiciled in this state has been entered, the

2 paragraphs (b}, (c), and (d).

5.63

(bl

3

No such dividend shall be recoverable if the

4 insurer shows that when paid the distribution was lawful and

s

(c)

9
10

Any person who was an affiliate that controlled

11 liable up to the amount of distributions he received. Any
12

person who was an affi1iate that controlled the insurer at the

13

time the distributions were declared, shall be liable up to

14

the amount of distributions he would have received if they had

15

been paid immediately. If two persons are liable with respect

16

to the same distributions, they shall be jointly and severally

17

liable.

18

(d}

The maximum amount recoverable under this

19

subsection shall be the amount needed in excess of all other

20

avaiiable assets of the insolvent insurer to pay the

21

contractual obligations of the insolvent insurer.

22

(e}

If any person liable under paragraph (c) is

24 the dividend was paid, shall be jointly and severally liable
�

insolvent affiliate.

29 regulation by the department.
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6.9
6.10

6.11

6.12
6.13
6.14
6.15

6.0/2

20

6.8

25 for any resulting deficiency in the amount recovered from the
27

31

6.01,

insolvent, all its affiliates that controlled it at the time

6.0/1

30 any time during the 5 years preceding the petition for

6.0/

the insurer at the time the distributions were paid shall be

27

29 dividends paid by the insurer on its capital stock, made at

6.0/

8 obligations.

5.64

28 controlled it, the amount of distributions, other than stock

6.0/

7 affect the ability of the insurer to fulfill its contractual

� receiver appointed under such order shall have a right to
recover on behalf of the insurer, from any affiliate that

6.0/

reasonable, and that the insurer did not know and could not

6 reasonably have known that the distribution might adversely

23

association.
(5)(a)

liquidation or rehabilitation subject to the limitations of

section 14.

Examination of the association, annual

28 report.--The association shall be subject to examination and
The board of directors shall

30

submit to the department, not later than May l of each year, a

31

financial_ report for the preceding calendar year in a form
21
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6.15
6.16
6.17
6.18
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over any radio station or.television station, or in any other

approved by the department and a report of its activities
2 during the preceding calendar year.
3

Section 15.

Tax exemptions.--The association shall be

4 exempt from payment of all fees and all taxes levied by this

2 way, any advertisement, announcement or statement which uses
6.19
6.20

6.30/
6.30/

3 the existence of the Insurance Guaranty Association of this

4 state for the purpose of sales, solicitation, or inducement to 6.30/

5 state or any of its subdivisions, except taxes levied on real

5 purchase any form of insurance covered by the Florida Life and 6.30/

6 property.

6

7

section 16.

Immunity.�-There shall be no liability on

8 the part of and no cause of action of any nature shall arise

9 against any member insurer or its agents or employees, the

10 association or its agents or employees, m embers of the board
11
12
13
14

of directors, or the department or its representatives, for

17

18
19
20

21

6.22
6.23

any action taken by them in the performance of their powers
Section 17.

Stay of proceedings.--All proceedings in

6.24
6.25

state shall be stayed 60 days from the date an order of

Reopening default judgments.--As to

6.26
6.27

25

be permitted to defend against such suit on the merits.
Section 19.

Prohibited advertisement of insurance

26

guaranty association act in sale of insurance.--No person

11

shall make, publish, disseminate, circulate, or place before

28

the public, or cause directly or indirectly, to be made,

6.28

10

If any provision of this act or the

11 application thereof to any person or circumstance is held

6.30/
6.39

13 applications of the act which can be given effect without the

6.40

15 provisions of this act are declared severable.

6.41

14 invalid provision or application, and to this end the
Section 21.

This act shall take effect October 1,

18

20

22

6.29
6.30

24

25
26

6.30/1

11
28

published, disseminated, circ�lated or placed before the
6.30/2
30 public, in any newspaper, magazine or other publication, or in

30

31

31

the form of a notice, circular, pamphlet, letter or poster, or 6.30/4
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Section 20.

23

29

22

6.30/

not sell or solicit insurance.

21

23 set aside by the same court that made such judgment and shall
24

9

19

judgment under any decision, order, verdict, or finding based

22 on default, the association may apply to have such judgment

8 Insurance Guaranty Association or any other entity which does

17 1979.

germane to its powers or duties.
Section 18.

6.30/

7 section shall not apply to the Florida Life and Health

16

liquidation, rehabilitation, or conservation is final to
permit proper legal action by the association on any matters

However, this

12 invalid, the invalidity shall not affect other provisions or

and duties under this act.

15 which the insolvent insurer is a party in any court in this
16

6.21

Health Insurance Guaranty Association Act.

29

23
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3
4

s
6

7
8

9
10

n
12
13
14
15
16
17

18
19

20
21
22

23
24
25

HOUSE SUMMARY

Creates the Florida Life and Health Insurance Guaranty
Association. Requires life and health insurers and
insurers issuing annuities to participate in the
association. Provides that a health insurance, life
insurance, and annuity account be maintained by the
association. Provides for election of a board of
directors comprised of not less than five nor more than
nine member insurers. Members of the board are selected
by the member insurers and must be approved by the
Department of Insurance. All member insurers must be
fairly represented on the board. Provides for
reimbursement of board members' expenses, but members are
not otherwise compensated. Establishes powers,
responsibilities, and duties of the association.·
Authorizes the board of directors to assess member
insurers to provide funds necessary to carry out duties
of the association. Provides for three classes of
assessments. Provides formula for assessments. Provides
an offset to the corporate income tax for the amount
assessed. Authorizes refund to member insurer of any
excess funds. Requires the association to submit a plan
of operation to the Department of Insurance. .Authorizes
the department to promulgate rules if a suitable plan of
operation is not submitted within 180 days of the
effective date of the act. Prescribes the duties and
powers of the Department of Insurance relating to the
association. Provides that the department shall aid the
association, in detecting and preventing insurer
insolvencies or impairments. Requires the association to
keep records of all negotiations and meetings wherein are
discussed the activities of the association. Provides
that the association is a creditor of an impaired or
insolvent insurer for certain purposes. Establishes
guidelines for the distribution of ownership rights,
assets, and dividends of an insolvent or impaired
insurer. Authorizes the department to examine and
regulate the association. Requires submission by the
association of an annual report to the department.
Exempts the association from state and local taxes except
for real property. Gives immunity to the department, the
association, and members in performing their duties.
Provides for stay of proceedings and reopening of default
judgments under prescribed circumstances. Prohibits the
advertisement of the Insurance Guaranty Association Act
in the sale of insurance.

26
71
28
29

30
31

24
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HB 1359 - Haben, O'Malley, and Mann. (Simiar SB 403 - 5/23 Senate Cal.)
Florida Life and Health Insurance Guaranty Association; establi shes
a fund based on the NAIC Model-Act, to protect policyholders,
insureds, and beneficiaries from financial loss should a life
or health insurer become impaired or insolvent. Fund is similar
to that already established for property and casualty insurers;
25 other states have life and health funds. Effective date:
October 1, 1979.
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by them in the performance of their powers and
s under this part.
d�tieory
-s 16, ch 79-189,
l{ist

insurer shows that when paid the distribution was
lawful and reasonable and that the insurer did not
know and could not reasonably have known that the
distribution might adversely affect the ability of the
insurer to fulfill its contractual obligations.
(3) Any person who was an affiliate that con
trolled the insurer at the time the distributions were
paid shall be liable up to the amount of distributions
he received. Any person who was an affiliate that
controlled the insurer at the time the distributions
were declared shall be liable up to the amount of
distributions he would have received if they had
been paid immediately. If two persons are liable with
respect to the same distributions, they shall be joint
ly and severally liable.
(4) The maximum amount recoverable under
this section shall be the amount needed in excess of
all other available assets of the insolvent insurer to
pay the contractual obligations of the insolvent in
surer.
(5) If any person liable under subsection (3) is
insolvent, all its affiliates that controlled it at the
time the dividend was paid shall be jointly and sever
ally liable for any resulting deficiency in the amount
recovered from the insolvent affiliate.

.

631.728 Extent of liability of association.
For the purpose of carrying out its obligations under
this part, the association shall be deemed to be a
creditor of the impaired or insolvent insurer to the
extent of assets attributable to covered policies re
duced by any amounts to which the association is
entitled as s�brog� pursuant. to s. 631. 71?CS>. Assets
of the impaired or insolvent insurer attributable to
covered policies shall be used to continue all covered
palicies and pay all contractual obligations of the
impaired or insolvent insurer as required by this
part. An asset attributable to covered policies, as
used in this section, is that proportion of the assets
which the reserves that should have been estab
lished for such policies bear to the reserves that
should have been established for all policies of insur
ance written by the impaired or insolvent insurer.
Ki.tory.-s, 13, ch, 79-189,

631.729 Liability of insureds for unpaid as
aessments.-No provision of this part shall be con
strued to reduce the liability for unpaid assessments
of the insureds of an impaired or insolvent insurer
operating under a plan with assessment liability.

Hlstory.-s. 13, ch. 79-189,

631.733 Stay of proceedings.-All proceedings
in which the insolvent insurer is a party in any court
in this state shall be stayed 60 days from the date an
order of liquidation, rehabilitation, or conservation
is final to permit proper legal action by the associa
tion on any matters germane to its powers or duties.

Hlalory.-s, 13, ch. 79-189,

631.731 Liquidation, rehabilitation, or con
servation proceedings; distributions.(!) Prior to the termination of any liquidation,
rehabilitation, or conservation proceeding, the court
may take into consideration the contributions of the
respective parties, including the association, the
shareholders and policyowners of the insolvent in
surer, and any other party with a bona fide interest,
in making an equitable distribution of the ownership
rights of such insolvent insurer. In such a determi
nation, consideration shall be given to the welfare of
the policyholders of the continuing or successor in
surer.
(2) No distribution to stockholders, if any, of an
impaired or insolvent insurer shall be made until
and unless the total amount of valid claims of the
association for funds expended in carrying out its
powers and duties under s. 631.717 with respect to
s�ch insurer has been fully recovered by the associa
tion.
Hlstory.-s, 13, ch. 79-189.

- Receiver's right to recover distribu
e to controlling affiliate.ql If an order for liquidation or rehabilitation of
an insurer domiciled in this state has been entered,
the receiver appointed under such order shall have
a right to recover on behalf of the insurer, from any
a_ffiliate that controlled it, the amount of distribu
tions, other than stock dividends paid by the insurer
on its capital stock, made at any time during the 5
Y��rs preceding the petition for liquidation or reha
bilitation, subject to the limitations of subsections
(2), (3), and (4).
(2) No such dividend shall be recoverable if the

Ch. 631

Hlstory.-e, 17, ch. 71M89.

631.734 Reopening default judgments.-As to
judgment under any decision, order, verdict, or fmd
ing based on default, the association may apply to
have such judgment set aside by the same court that
made such judgment and shall be permitted to de
fend against such suit on the merits.
Hlstory.-s, 18, ch, 79-189.

631.735 Prohibited advertisement of Florida
Life and Health Insurance Guaranty Associa
tion Act in sale of insurance.-No person shall
make, publish, disseminate, circulate, or place be
fore the public, or cause directly or indirectly to be
made, published, disseminated, circulated, or placed
before the public, in any newspaper, magazine, or
other publication, or in the forin of a notice, circular,
pamphlet, letter, or poster, or over any radio station
or television station, or in any other way, any adver
tisement, announcement, or statement which uses
the existence of the Insurance Guaranty Association
of this state for the purpose of sales, solicitation, or
inducement to purchase any form of insurance oov
ered by the Florida Life and Health Insu!'\'!nce Guar
anty Association Act. However, this s�tion shall not
apply to the Florida Life and Health Insurance
Guaranty Association or any other entity which does
not sell or solicit insurance.
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Hlstory.-s. 19, ch, 79-189.

